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THE QUIET REVOLUTION

INTRODUCTION
Reflecting on our justice system, a respected thinker recently observed:
"Academics, and particularly those who theorize about jurisprudential
concerns, need to root their views in the practicalities of our empirical
world." I ascribe to this principle and have gone to the field more than once
in search of data on emerging trends in informal dispute resolution.2 As a
party to the creation of a regional mediation program, however, my primary
motivation was not academic.3
The Mediation Center of Kentucky, Inc., a model community program
devoted to informal resolution of issues through mediation, was borne of the
shared concerns of many regarding the quality of dispute resolution, and the
relative expense, mflexibility, and limited availability of relief m the legal
system. Paradoxically, those at the heart of the system, judges, were among
those most strongly supportive of the effort. And while the program's locale,
Lexington, bears many of the aspects of a traditional small town, the scale of
the community permitted decisive action by a few committed individuals
(while our relative tardiness in implementing new approaches allowed us to
profit from the experience of "less cautious" endeavors in other states)? The
final paradox is the product: a quasi-public, independent, nonprofit program
which, while enjoying the full cooperation and support of the court system,
represents a continuing exercise m creative problem solving for the many
communities m Lexington and the Commonwealth.
Like my fellow authors m this volume, I have forsaken the role of
passive observer for that of active participant whose chronicle from the field

'Came Menke-Meadow, Purung Settlement m an Adversary Culture: A Tale of Imwvation

Co-Opted or "The Law of ADR", 19 FLA. ST. U. L. Rnv. 1, 38 (1991).
'See Thomas I. Stipanowich, Rethmudng Amencan Arbitration, 63 IND.LJ.425,453-77 (1988)
(analyzing lawyers' perceptions of arbitration under the Rules of the American Arbitration
Association); Thomas J. Stipanowich & Douglas A. Henderson, Beyond Arbitration (unpublished

manuscnpt, on file with author); Thomas J. Stipanowich & Douglas A. Henderson, &W!ing
Constucion Disputes by Mediation, Mhil-Tnal and Other Processes-The ABA Forum Survey, THE

CoNsmuenoN LAW., Apr. 1992, at 6,passim.
Under a grant from the A.B.A., I am currently supervsing the undertaking of a mnltidiscplinary,
international survey on dispute resolution in the constmction industry.

'After years of worlang with issues in commercial dispute resolution (primarily addressing
binding arbitration), involvement with a court-connected mediation program has acquainted me with
a whole realm of scholarship and a network of orgamzations of which Ipreviously had only marginal
awareness-but which is clearly the m s
" of the alternative dispute resolution movement in
the U.S. This apparent schism is as unfortunate as it is cunous, since there is nmuch to share between

these spheres.
'See Linda Singer etal., Alternative Dispute Resolution and the Poor-Part I: What ADR
Proceses Exdd and Why Advocates Should Become Involwd, 26 CLE,.mNHousp Ruv. 142, 143
(1992) (noting that 'implementation of ADR efforts has been sporadic, depending in large part on
individual interest and local initiative').
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continues to unfold as it is written.5 As history, my analysis lacks the
perspective of distance. As a theoretical discourse, it bears telltale marks of
the fray. (While most academic writing is to some degree inspired and
informed by experience, or an apologia for pnor belief or prejudice, the actorcum-author wears his commitment on his sleeve.) As a global panorama of

the practical, legal, ethical, and financial concerns of an evolving mediation
program, it may prove too much-or too little-for the reader. Moreover,

surveying the burgeornig literature on alternative dispute resolution ("ADR')

and the wealth of programs, private and public, that have developed
throughout the country during the last two decades, one is tempted to
conclude that there are no frontiers left to conquer."

Yet much remains to be done, both conceptually and in the field, and
much can be gained by sharing the lessons of experience. With the dramatic
increase in interest (at once reflected and furthered by recent legislative and

judicial reforms) in this mixed bag of "ADR," there has never been a better
time for experiment coupled with reflection.7
One may question the value of in-process analysis of the evolution of one
of the hundreds of local and regional "ADR" programs, public and private,
now operating in the Umted States. The answer is three-fold. First, to inform
and educate the bench and bar regarding the nature and relative advantages
of one among a number of emerging alternatives to unassisted negotiation and
litigation. Second, to add to the informed discourse-and the growing store of
empirical findings-on specific dispute resolution processes in specific

contexts! Thurd, to describe and to encourage the kind of serendipitous
comcidence of efforts and needs that change perception and reality in dispute
'The author served on two task forces on alternatives to trial, incorporated the Mediation
Center of Kentucky, served as the acting director during its first two months of existence, and
remains chair of the organization's board. Dunng the writing of this Article, policy decisions
continued to be made and new projects mitiatech among other things, changes in the circuit court rule,
new domestic mediation screemng procedures, a mediation traimng program for county high school
students, a statewide construction mediation project, proposed health care reform legislation
incorporating mediation procedures, and a statewide rule on court-connected mediation.
'Reading the recent rumnations of Came Menkel-Meadow, an early "conceptualizer" m the
mainstream ADR movement, a comparatively recent entrant to the fray has the sense of having
arrived too late for the party. For, as she observes, "[tihe bloom on the rose [of ADR] has faded as
some experiments have been tried and now present their own problems or dilemmas." MenkelMeadow, supra note 1, at 39.
' As Professor Menkel-Meadow notes, further developments depend upon the development of
worthwhile empirical data on specific processes. Id.
' Too often, paeans to the virtues of "ADR" and responding criticisms tend to group very
different processes together for the purpose of praise or censure. Unless undertaken with care, such
sweeping treatments may do no more than enhance the continuing confusion among attorneys and
members of the general public.
As the author has previously observed, even generic processes such as binding arbitration or
mediation comprehend a variety of discrete alternatives. See Thomas J. Stipanowtch, Of"Procedural
Arbitrability" The Effect of Noncompliance With Contract Claims Procedures, 40 S.C. L.Rnv. 847
(1989). For the interested academic, for the professmonal counselor, and for contracting parties, that
is the promse and the problem of evolving chmces in dispute resolution.
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resolution, and work toward the restoration of communication and
community.
L ORIGINS OF A MEDIATION PROGRAM

A. A Word on Context
1. Th Quiet Revolution
A quiet revolution is happening here and elsewhere.9 We live m an
era of proliferating alternatives and unprecedented examination of the
processes by which disputes are adjudicated, settled, or avoided
altogether. Informal, out-of-court techniques have been employed to
resolve patent disputes," family controversies,
lemon law and
warranty claims, 3 organizational conflicts,' 4 building design and
construction problems,15 contests under the Freedom of Information
Act, 6 mass torts actions,'7 intergovernmental disputes '8 and land use
questions, claims against brokerage firms,2 and liability for hazardous
waste cleanup.2 Hundreds of corporations and law firms have solemnly
See rfi notes 10-31 and accompanying text.
Of late, some are opting for prophylactic measures. For instance, the Corps of Engineers
actively encourages its district representatives to "partner" with contractors to establish mutual goals
and lines of comnmmucation-all in the hope of k eping job disputes to a nummum.See David Moffat,
Alternative Dispute Resolution: New Hope Emerges for Controlling Litigation in the Constrction
Indusry, ARcHrrncrU,
June 1992, at 99, 100.
"Se eg., James F. Davis, Resolving PatentDisputes by Arbitration and MAmitnal, 65 J.PAT.
OFF. Soc'y 275, 280-83 (1983) (describing and comparing arbitration and nm-trial and their
application in the patent area); Thomas G. Field, Jr. & Michael Rose, Prospects for ADR in Patent
Disputes: An EmpiricalAssessment ofAttorneys' Attitudes, 32 IDEA 309, 318-20 (1992) (examining
statistics showing an increased willingness to use ADR in patent disputes).
" Se, ag., Stephen K. Erickson, A Cooperative vs. Competitive Approach to Conflict
Resolution, 6 AM. J PAM. L. 173, 178 (1992).
"See eg., Jean Braucher, An Informal Resolution Mode! of Consumer Product Warnnty Law,
1985 Wis. L.REv. 1405 (suggesting that an informal resolution process will encourage consumers
to enforce product warrnties).
" SeA eg., Barbara A. Gutek, Disputes and Dispute-Pmcessig in Organzations, 12 STUD. L.
POL & Soc'y ANN.31 (1992).
"See, ag., Moffat, supra note 10, at 99.
See ag., Mark H. Grunewald, Freedom of Information Act Dispute Resolution, 40 ADMIN.
L.RLV.1,1-7 (1988) (analyzing the opportunity presented by dispute resolution processes to improve
the administration and ensure the continued vitality of the public access system).
"7 4e-g., Lucy V. Katz, The L"Amblance Plaza Mediation: A Case Study in Judicial Settlement
ofMass Torts, 5 Onro ST. J. oN Dip. RsOL. 277 passnm (1990).
" See, g., Roger Richman, Formal Mediation in Intergovernmental Disputes: Muicpal
Amexation Negotiations in Flrgina, 45 Pun. AmN. REv. 510 (1985).
See, eg., T. Christian Miller, Berkeley Council to Vote on Low-Income Housing, S.F.
CHaoN ac,

Dec. 15, 1992, at A18.

' See, ag., David C. Nelson, The Arbitrabiity of Securities Disputes Between Brokers and
Customers-Phillips v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 20 CREiGHTON L. REv. 1009
passim (1987) (analyzing the Supreme Court'sdecisions regarding the arbitrability of security claims).
SSee,
eg., Scott A. Cassel, Negotiating BetterSuperfimd Settlements: hospects and Protocols,

860
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pledged to seek alternatives to the courtroom; Xerox Corporation has
renamed its Litigation Group the Dispute Resolution Group.2
Community-based "ADR" projects have proliferated"; according to the
National Center for State Courts, nearly 1,100 programs were being
operated by state courts or assisting state tribunals m handling disputes
m 1990.2
The quiet revolution is a worldwide phenomenon, from Canada?' to
the newly opened markets of Eastern Europe26 and the Soviet Umon27
to the Far East.' More than ever, informal dispute resolution facilitates
international trade and commerce

16 PHp. L. REv. 117 passim (1989) (advocating the use of ADRto increase voluntary cleanups at
superfund sites); Bernd Holznagel, Negotiation and Mediation: The Newest Approach to Hazardou
Waste Facility Siting, 13 B.C. Nm. AFF. L. REV. 329, 330 (1986) (discussing "the role of
mediation and negotiation of hazardous waste facility siting procedures").
= See Building a Private Justice System, BARRIsTER, Fall 1986, at 25.
See= eg., Thomas Christian, Commimity Dispute Resolution: First-Class Process or SecondClass Justice?, 14 N.Y.U. REv. L & Soc. CHANGE 771, 779 (1986) (concluding that "[m]ediation
is a first-class process that provides first-class justice").
" David I. Tevelin, The Future of Alternative Dispute Resolution, FORUM, Winter 1992, at 15.
Another study placed the number at more than 1,200. See STATE JusnCE INsmnrE AND AMERICAN
JuICATUE SOCiuL-Y, PROCEEINGS OF CONFERENCE ON THE FuruPE AND THE COURTS (May 1990).

' See eg., Charles W. Levesque, Chaper 13 of the United State-Canada Free Trade
Agreement: Has It Created an Open and Effective Government Procurement Dipute Resolution
&stem?, 12 Nw. J. INT'LL. & Bus. 187, 187-89 (1991) (noting that the procurement Review Board,
established by Chapter 13, has created a procurement system that is effective, transparent, and
equitable); Alan K. Rugman & Andrew Anderson, The Dispute Settlement Mechanisms' Cases m the
Canada-UnitedRSates Free Trade Agreement: An Economic Evaluation, 24 G(Eo. WASH. J. INT'LL,
& EcoN. 1, 1 (1990) (discussing the "dispute settlement mechanisms of chapters eighteen and
nineteen of the Canada-U.S. Free Trade Agreement").
SSee e-g., Leonard Bierman, The New Hungarian Labor Law: A Model for Modern Dispute
Resolution, 7 AM. U. 3. INT'L L. & POL'Y 543, 556 (1992).
See, eg., John P. Feldman, Note, Soviet Joint Ventures: Provding for Appropnate Dispute
Resolution, 23 CORN LL INT'LLJ. 107, 116-18 (1990) (suggesting the inclusion of arbitration clauses
in joint venture agreements).
See, e-g., Eric J. Glassmnan, The Function of Mediation m China: Examining the Impact of
Regulations Governing the People's Mediation Committees, 10 UCLA PAC. BAsIN L.J. 460, 461
(1992) (noting the Chinese government's support of the Republic's more than six million dispute
mediators); Robert F. Utter, Dispute Resolution m China, 62 WASH. L, Rtv. 383, 396 (1987)
(suggesting that the U.S. dispute resolution process could prosper if society were to adopt the Chinese
view that preservation of a relationship is more important than achieving a "victor'); Michael K.
Young, JudicialReview ofAdmnitrative Guidance: Governmentally Encouraged ConsensualDispute
Resolution in Japan, 84 COLUM. L REv. 923, 983 (1984) (noting that admnnistrative guidance, a
nonbinding Japanese adinmstrative technque, "offers Westem legal systems a promsnng model for
regulation and resolution of certain lands of disputes").
"See, eg., Sharon D. Fitch, Dispute Settlement Under the North American Free Trade
Agreement: Will the Political,Cultural andLegal Differences Between the UnitedRtates andMexico
Inhibit the Establishment of FairDispute Settlement Procedures?, 22 CAL, W. INT'L LJ. 353, 355
(1992) (concluding 'that the emsting Canada-U.S. dispute resolution procedures can be successfully
tailored to respond to the political, cultural and legal differences affecting Mexico and the U.S.");
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Such an all-embracing phenomenon must have profound ongms. As
with other reformations, it bespeaks a desire to return to basics-m this
case, simpler, more direct, more personal ways of handling problems-a
goal that demands deliberate effort in a complex society where
relationships tend to be more transitory. ° Indeed, some scholars have
likened the modem search for alternatives to litigation to methodologies
employed in less complex cultures to solve problems'
2. Harbingers of Change in the Commonwealth
The quiet revolution has come late to Kentucky. In the traditionminded Commonwealth, old ways die hard.2 Outside of Louisville,
Kentucky's largest city, there have been relatively few of the overcrowded
court dockets that spurred development of alternative processes in other
regions?'
Not surprisingly, innovation has occurred primarily m Louisville and
other major urban centers, such as Lexington and the northern Kentucky
counties bordering Cincinnati.' Not long ago, Louisville boasted a
Chun (3, The Applicable Law and Dispute Settlement in East-West Trade, 46 U. TORONTO FAC. L.
RLV. 96, 99 (1988) (noting that disputes arising m east-west trade are resolved by negotiation,
conciliation, or arbitration rather than through the court system); Jeanne N. Covington, Note, Dispute
Resolution Under Tax Treaties: Current and Proposed Methods, 24 ToL INT'L LJ.367, 379 (1989)
(noting the increased incidence of ADR in international tax disputes).
"Modem efforts at enhanced commumcation and community building must overcome certain
long-observed aspects of the American character. Long ago, Alexis de Tocqueville warned that unless
balanced by other habits, American individualism would lead to fragmentation and social isolation.
His prediction appears to have come true, See M. Scarr PEC, Th DwIF'EEr DRuM: COMMUNFTY
MAK G AND PEACE 27 (1987). Judge Jack Ethendge, a contributor to this Symposium, has
elsewhere described the current process as one of 'devolution'-that is, "a return to modes of conflict
management found in simpler and more traditional societies." Jack Etheridge, Mending Fences:
Mediation in the Community, TRL.L, Oct. 1985, at 31, 31 (quoting Donald Black, Juraracy in
America, ToCQuEmLE REV., Fall-Winter 1984, at 3, 7).
" See, eg., Donald T. Weckstem, The Purposes of Dispute Resolution: Comparaive Concepts
of Justice, 26 AM. Bus. LJ. 605, 608-11 (1988) (noting the use of community aided dispute
resolution in more primitive societies).
Si Historically, what may have passed for "alternative dispute resolution" in the Commonwealth
is reflected in the oath that all Kentucky attorneys take upon admssion to the bar-in which the
oathtaker swears, among other things, to refrain from dueling! See KY. CoNsr. § 228.
Neighboring states such as Ohio and Indiana are much further along. See Infra notes 43-44
and accompanying text. The slower progress of acceptance of ADR cannot be totally explained by
the smaller population and rural character of Kentucky. Some rural states have considerable ADR
activity. See generally Susan Keitz et al., State Adoption ofAltenative Dispute Resolution: Where
Is It Today?, ST. Cr. J., Spring 1988, repnnted in REPORT To THE SUPREM COURT OF KENUCKY
BY THmCDR TAsK Fo RCE ON COURT-ANNExED

Dmusrr

REsoLuTrioN, app. A (1989) [hereinafter

CDR TAM FORCE REPORT] (detailing the ADR movement's state-by-state progress).
' On the other hand, even rural litigation practices are beginmng to change. Surveying the
Commonwealth, a then-president of the Kentucky Bar Association noted that "[a]ltemative dispute
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nationally recognized, award-winning private enterprise, Commercial
Dispute Resolution, Inc. ("CDR")3 5 The organization, which offered
private dispute resolution services, was affiliated with the Louisville

Chamber of Commerce, supported by local and national financing, and
provided guidance by influential advisers.36 CDR may have been an idea

before its time; the corporation eventually closed its doors due to lack of
business. One outgrowth of CDR, however, was a dispute resolution task
force that offered proposals for court-annexed mediation programs in
Jefferson County and provided much of the initial groundwork for the
later efforts that are the subject of this Article.'

This year, court-

sponsored mediation is at last becoming a reality m Jefferson County as
one part of the circuit court's family court project." Additionally, an
independent, non-profit corporation, the Counsel on Peacemaking, is
sponsoring mediation services for various kinds of cases.
In the northern Kentucky suburbs, local bar elements established the
state's first court-annexed, nonbinding arbitration project in Boone
County." The program was recently expanded to encompass Kenton and
Campbell Counties.
In Lexington and Fayette County, circuit court judges have routinely
referred child custody cases to a mediation/evaluation procedure
sponsored by the Department of Psychiatry at the Umversity of Kentucky
Medical Center.
In all of the urban centers, Dispute Mediation Programs were initiated
in 1979 by local rule in the district courts, Kentucky's courts of limited
jurisdiction, to handle misdemeanor matters on a voluntary basisO The

resolution through arbitration and mediation is much needed and is becoming a practical fact mnevery
jurisdiction. Even in my practice in a nual area, it appears that I will arbitrate and mediate more
cases this year than I will actually try." Letter from Thomas B. Russell to the author (August 31,
1991) (on file with author).
"The organization was the brainchild of Jay M. Tannon, a partner in the firn of Brown, Todd
& Heybum. In 1987, CDR received an award for innovation in the field of ADR from the Center for
Public Resources, aNew York-based organization formed by a consortium of Fortune 500 companes,
national law finns, and others.
See Louisville Firms, Businesses Launch ADR Center, 4 ALTEmRNATVm 17, 17 (1986).
"See mfri notes 130-63 and accompanying text. The result of the task force's work was a report
to the Supreme Court of Kentucky. See CDR TASK FolcE REPOPT, supra note 33.
" See Louise E. Graham, Implementing Custody Mediation in Family Court: Some Comments
on the Jefferson County Family Court Expenence, 81 Ky. LJ. 1107 (1992-93).
" This project is described and analyzed in Christopher I. Melding & Donald Stepner, CourtAnnexed Arbitration: The Northern Kentucky Fperience, 81 KY. L.J. 1155 (1992-93).
' In 1984, the Pretrial Services Office of the Admnmstrative Office of the Courts evaluated the
program and determined that approximately 85% of the people who resolved their disputes through
mediation were satisfied. Telephone Interview with Melinda Wheeler, Field Manager Pretrial
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program, operated by the Pretial Services Division of Fayette County District

Court, mediates cases five nights a week.
In addition to these public or quasi-public programs, there are assorted
private programs stimulated by the automobile lemon law' Also, various
private providers of consensual dispute resolution services sought to make
inroads m the Kentucky market. Until recently, however, none seriously
challenged the hegemony of the American Arbitration Association ("AAA").
Thus, innovation m Kentucky has been the result of a few unrelated
efforts by individuals or local organizations! 2 Kentucky lags behind
neighboring states such as Ohio, which established a statewide office of
dispute resolution to coordinate state and local programs,43 and Indiana,
which passed a umversal rule authorizing courts to employ different dispute
resolution mechamsms."
B. A New Model
1. The Justice Center Task Force:
A Comcidence of Purpose
In June, 1991, Kentucky Supreme Court Chief Justice Robert Stephens
announced the formation of a task force to establish a 'justice center" in
Fayette County that would serve as a model for out-of-court resolution of
civil disputes m the Commonwealth. 4 The announcement formalized the
efforts of a number of individuals who shared the goals of enhancing the civil
justice system and changing the culture of dispute resolution.

Services, Adnuistrative (July 8, 1993).
" See Thomas . Stipanowich, Recent Developments n Commercial Arbitration, KY. BENCH &
BAR,Winter 1987-88, at 15, 53.
" Despite the establishment of a dispute resolution study committee by the state bar in 1988,
no clearinghouse or referral service exists for such programs. Thus, the author and others involved
in the subject project were unaware of the existence of the local district court mediation program until
they read about it m a publication of the National Institute for Dispute Resolution.
ISee The Ohio Commission on Dispute Resolution & ConflictManagement Annual Report, May
1990-May 1991, at 2.
' See IND. CODE ANN. Rule ADR 1.4 (Bums 1993); Bnght FutureforDisTute Resolution Says
C, REsoL, Wimter 1993, at 1, 7; cf.IND. CODE ANN. Rule ADR 1.2 (Bums 1993) (listing the
alternative dispute resolution methods available in Indiana).
' The task force consisted of leaders of the bench, bar and community, including a circuit court
judge, a district court judge, the immediate past president of the Lexington Better Business Bureau
(which had recently established a consumer mediation program), a professional mediator from
northern Kentucky, an active journalist and social worker, the president of the Fayette County Bar
Assoation, the chair of the Fayette County Bar'sYoung Lawyers' Section, the director of Central
Kentucky Legal Services, a Legal Services staff attorney, the president of the local chamber of
connerce, and a law student active in public advocacy programs. The task force was chaired by the
author.
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Although, as leading commentators have observed, various agendas
tend to underlie programs of this nature,4 6 the task force was united by
a general singleness of purpose. While the desire to lighten local court
dockets was an important consideration in the minds of judges, 7 the
predominant focus of the task force group was on other goals: a greater
voice for parties m the dispute resolution process, enhanced remedial
options, access to justice for a broader segment of the population, and
greater community involvement in the justice system"l To one circuit
court judge, the program was another opportunity to brmg new tools into
play in the pre-tnal process, and to strengthen the system's ability to deal

with the diverse needs of users4 To another group leader, a social
worker and community activist, the motive was to encourage
peacemaking and inclusion of nonlawyers m the process. As an attorney,

I shared these concerns. As an educator, my hope was to modify
professional and community perceptions of the nature of the justice

system and their respective roles."
When informed of these broad goals, lawyers and nonlawyers alike

invariably reacted favorably. As with balanced budgets and other abstract
concepts of general appeal, however, the task force recognized the

challenge of translating vague approval into active support for a concrete
5

program.

1

TM

See Menkel-Meadow, supra note 1, at 6-7.

In a letter of support for the Mediation Center, Chief Justice Stephens observed that "court
dockets are greatly overcrowded, and judges are regularly faced with very controversial and
complicated matters. The cost of litigating a matter has become, through no fault of the judicial
system, slow and expensive. Mediation is one significant way to speed up the process of dispute
resolution." Open Letter from Chief Justice Robert F. Stephens (February 28, 1992) (on file with
author).
" See Menkel-Meadow, supra note 1, at 6-7.
Judge James Keller previously spearheaded a program for education of divorced parents on
the effect of divorce on children of the marriage. He also pioneered the use of mediation in divorce
cases with the cooperation of Professor Lane Veltkamp and others at the Umversity of Kentucky
Medical School.
' Interestingly, the author's experrence in the commercial and construction arena paralleled
national trends. The construction industry, though for some reason not a focus of "maistream" ADR
scholarship and related funding, has long served as a laboratory for experimentation with dispute
resolution processes. See, eg., CmENT FOR PUBLIC REsouRcs LEc ,l PsoAm, PvezNriTNG AND
RESOLVrNG CoNsrucnoN D urps (1991); Stipanowich, Rethminng American Arbitration, supra
note 2, at 425; Glower W. Jones & Thomas J. Stipanowich, An Embarrassment of Riches: Alternative
Dispute Resolkicon m the Construction Industry, (South Carolina Symposium) (1987). In the last
decade, the mdustry's emphans on adjudication through binding arbitration has shifted to an
exploration of many different processes armed at enhancing the process of resolving disputes, or even
avoiding disputes altogether. See supra note 10.
" Indeed, it was expected that as our program assumed tangible shape, there would be passive
resistance, if not active opposition, by interests perceiving themselves as vested, particularly witlnn
the legal community. See Marguerite Millhauser, The Unspoken Resistance to Alternative Dispute
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2. Surveying the Territory
The first challenge of the task force was to select from the various
options available the model for out-of-court dispute resolution which best
fit the community's needs. Although, based on preliminary research,

mediation was the favored alternative, it was inportant to reaffirm this
conclusion by group consensus. Once the basic course was charted, it was
necessary to select one model from a number of different mediation

models.
Despite the many emerging alternatives to traditional litigation or

unassisted negotiation s existing programs tend to fall into a few general
categories, including binding arbitration, mini-trial, summary jury trial,

nonbinding arbitration, neutral evaluation, and mediatiomn. While each
of these processes has been used in resolving disputes within the
Commonwealth, mediation was ultimately selected by the task force as
the initial focus for a model program.'
Binding arbitration, long a favored procedure

in the labor,

construction, and commercial arenas, involves adjudication of disputes by
private judges who are often chosen on.the basis of their expertise in the
field of controversy." For many years, much of the work in the area of

Resolution, 3 NEGoTrATION J. 29, 29 (1987) (noting that ADR is a subject "that receives almost
umversal endorsement in theory but substantially less in practice').
" Since the groundbreakng Pound Conference in 1976, at which Frank Sander expounded his
concept of a "multi-door courthouse" compmng. a smorgasbord of dispute resolution forums, see
Frank Sander, Varieties of Dispute Prncesg, 70 F.R.D. 111 (1976), there have been literally
hundreds of published descriptions of the pimary alternatives to judicial resolution of disputes. One
concie, up-to-date sumrnaiy of existing and emerging alternative programs and processes is
contained in Singer et al., supra note 4, at 142; see also ABA STAMDING COMMrEE ON Dsm~rn
REsoLuriON, ALTEmATwE Dsptrrm RpsoLUton: AN ADR Paiem (1987) (detailing basic
guidelines for conducting ADR).
' Alternatives typically used in court-annexed programs are described mADR Program Dengns:
Some Guiding Princples, 9 ALERinATrv
117, 119 (1991).
M
Although many readers will find yet another comparative description of these procedures a
maddening exercise, it is clear that many members of the bench, bar and community still confuse
these procedures with one another. Despite the fact that our mediation center has been open for a
year, it is still referred to by many as an "arbitration" program
Local confusion may have been enhanced by the attempt to import a Michigan rule establishing
a nonbinding arbitration program. The procedure was referred to as "mediation" See K. SHUART, THE
WAYNE CouNrY MEDiATIoN PaoGoAM iN THE FAsrERN Dimcr oF MICmiN
(Federal Judicial
Center 1984). When the nle was discussed at the Kentucky bar convention in 1991, knowledgeable
critics, while supportive of the substance of the rule, pointed out this significant rsnomer. They are
not the only ones who have made this observation. See4 eg., Menkel-Meadow, supra note 1, at 3536.
My obsessiveness about definitions is grounded in the concern that there is a real difference n
these concepts. Mediators do not judge; arbitrators do. See mfi text accompanying notes 72-74.
' See generally Stipanowich, Rethinking Amencan Arbitration, supra note 2, at 433-53
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binding arbitration has been conducted under the auspices of the AAA.
While binding arbitration may offer certain advantages as a substitute for
trial by judge or jury, it is still a form of adjudication-meaning that the
issues between disputants, and the relief accorded, if any, are in the hands
of a third party. In other words, it remains an adversary proceeding and
therefore is not geared toward pre-hearng settlement of disputes,
enhancement of communications between the parties, or the preservation
of relationships.s' Like trial, moreover, it is the culmination of a process
that often involves extensive preparation by lawyers and parties; in some
cases, it takes on many of the vestiges of complex litigation. Binding
arbitration is fine as a secondary procedure in certain kinds of cases, but
it should be, like litigation, a last resort.' In short, it is not a procedure
around wich to build a community-based dispute resolution programs
Mini-tial is not trial in the ordinary sense, but an abbreviated
proceeding that gives parties a foretaste of trial and, hopefully, some
sense of the likely outcome. Thus predictive process, which exposes
decision makers to a "best shot" presentation of each side of the case, is
intended as a means of facilitating and objectifying settlement
negotiations. These negotiations normally occur right after the "hearing."
A neutral third party adviser normally supervises the process, and may
render a nonbinding decision or even assist with negotiations if the
parties so desire. Mini-trial, which was the centerpiece of the ill-fated
CDR program in Louisville, 9 has been successfully employed in the
settlement of numerous commercial cases (including some very large
ones).' It is, however, a somewhat formal process that can require
(discussing perceived advantages and disadvantages of arbitration); IAN R. MAcNm Lr AL,
ARBITRATION: THE FEDERAL ARBITRATION Acr-LAw, PoLicY, & PocEDuRE (forthconmng Jan.
1994) (treatise co-authored by author).
To the extent that arbitration may permit disputes to be resolved in a relatively private,
informal setting, and conclude dispute resolution more speedily, it may achieve some of these goals
in certain cases.
" Experience as an arbitrator, advocate, writer on arbitration, and empincal researcher has

convinced the author that arbitration does offer relative benefits in many types of cases. It is clear,
however, that arbitration is now heavily "colomzead' by lawyers to an even greater extent than
nonadjudicative processes such as mediation-with the result that arbitration practice can be a very
complex process indeed. Thls may explain something of the revelation the author experienced in
mediating and researching medeation.
" On the other hand, arbitration may be appropriate as a secondary or tertiary step (that is, after

mediation or other conciliation-oriented processes) in an out-of-court dispute resolution process. On
occasion, arbitration has been employed by parties under the auspices of the Mediation Center.
See supra text accompanying notes 35-37.
See, etg., ABA SuB-CoMMrrrE ON ALTEmATIVE MFANS op DmpuTE REmOLunON, THE
EFFEenveS oF TE Mnm-TIu
IN RESOLVINr ComPLEx CommEecmL Disru-s: A SuRvEy

(1986).
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considerable preparation time,6 and has not been widely employed m local
programs such as ours. 2
Nonbinding arbitration, which was the focus of many new courtsponsored programs m the 1970s and 1980s, 3 was also developed as a tool

to spur settlement negotiations m court-bound cases. Like muu-trial, this
model involves case presentations before a neutral or panel of neutrals.

Although the resulting decision is not binding on the parties, applicable rules
normally assess some amount (such as arbitrator costs and fees) against
parties who thereafter seek trial and do not achieve a significantly better
result." Again, the ultimate goal is to predict outcome based on legal cnteria,
thus providing an "objective" basis for settlement.65 The focus, however, is

not on the negotiation process, but on exposing parties to the other side and
to an outside view; moreover, the remedial options suggested by the process
are somewhat limited. Such programs normally are limited to minor cases

involving a monetary claim."
Neutralevaluationprocesses are similar in many respects to the foregoing
approaches.' Again, a major purpose is to afford attorneys an opportunity

to test their case before a third party (often a judge or tral attorney), perhaps
paving the way for settlements Used early in litigation, the process can
" In a recent survey of construction attorneys analyzed at the Umversity of Kentucky, one
respondent stated that he found that preparation for num-trial presentation requred almost as much
preparation as trial. Stipanowich & Henderson, Beyond Arbitration, supra note 2 (manuscript at 20,
on file with author).
" Summary jury ial is similar in concept to the rum-trial, except that the condensed
presentations are made before a jury which renders a nonbinding "advisory" verdict. The process,
winch is used by some federal and state court judges in Kentucky, is nearly always court-ordered and
court-supervised. See William 0. Bertelsman, More on Summary Jury Thals, Ky. BENCH & BAR,
Summer 1988, at 28; see also McKay v. Ashland Oil, 120 F.R.D. 43, 44-45 (E.D. Ky. 1988) (holding
that courts can mandate summary jury trials). It is not a logical focus for an out-of-court program.
" See Keilitz et al., supra note 33, at app. A (surveying existing court-annexed arbitration
programs, then the largest category of court.annexed ADR programs); see also Singer et al., supra
note 4, at 144 (outlining vanous forms of ADR).
,See Mehling & Stepner, supra note 39.
"See Craig A. McEwen, Purstung Problem-Solving or Predictive Settlement, 19 FLA. ST. U.
L. Rmv. 77, 78-80 (1991) (contrasting out-of-court techniques such as court-annexed arbitration,
summary jury trial, and min-trial, with mediation).
Just like other adjudicators, however, arbitrators in court-annexed programs do not always have
a rational bans for their deternations. Unless their opinion is underpinned by a written opinion or
other explanation, of course, one never knows.
"See ADR Program Deign, supra note 53, at 119.
See generally Wayne D. Brazil et al., Early Neutral Evaluation: An Expenmental Effort to
Epedte Dispute Resolution, 69 JUDIcATURE 279 passum (1986) (discussing the use of neutral
evaluation to develop issues and make the resolution of disputes more efficient). For a general
discuson of other jurisdictions' experience with court-adnnimstered conciliation programs, such as
neutral evaluation and voluntary mediation, see CDR TASK FORCE RnPoRT, supra note 33, at 3-10.
" There are lawyer '"mediators" who see their role as a neutral factfinder, i.e., predicting the
likelihood of liability and the probable amount of damages, if any. The Mediation Center of
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avoid or abbreviate the discovery process and substantially reduce costs. 6s
The process is sometimes used m conjunction with mediation, and may
include an evauator report to the court m the event the case does not

settle.7
3. Why Mediation?
Increasingly, federal, state and private programs are based on the use of
meda1ion In contrast to other third-party processes, mediation places
primary emphasis on negotiation and mutual accommodation, rather than
adjudiction.' In place of a quasi-judicial arbitrator or adviser, there is a
mediator who facilitates negotiations m a variety of ways, but does not judge
the case. In lieu of formal, trial-like presentations there are informal

discussions concentrating on the interests of the parties rather than identified
legal rights.73 The goal is not so much to predict what will happen at trial
as to deal flexibly with the real issues that parties bring to the table.7'
Long used m the labor arena, mediation now is employed m a wide

variety of contexts: United Nations efforts to resolve the ongoing crisis m the
former Yugoslavia;'

the siting of a dam on the Hudson River,76 the

management of an historic garden m New Jersey" water regulation m
Kentucky discourages this practice. See wfra text accompanying notes 279-290.
" The evaluator may even propose the scope and schedule for discovery. See Brazil et al., supra
note 67, at 282.
Se, eg., CDRTAx FORCE REPORT, supra note 33, at 5, 8-9. The concept of comnmuncation
to the court is highly controversial, however. See Brazil et al., supra note 67, at 282 (noting that
evaluators must maintain confidentiality to encourage full and frank commumcation by parties, at
least with respect to positions and valuation of case).
1 See Singer et al, supra note 4, at 144. The history of mediation is detailed in NANCY H.
RoGE
& CRAI A. McEwEN, MEDIATo: LAw, Pouicy, PRACiCE §§ 4.1-4.4 (1989).
n See Linda R. Singer, Nonjudidal Dispute Resolution Mechanims: The Effect on Justicefor
the Poor, 13 CIEARiNOHOUSB Rev. 569, 570 (1979).
' See generally Note, Mandatory Mediation and Summary Jury Trial: Guidelinesfor Ensunng
Fairand Effective Processes, 103 HARv. L. Rv. 1086, 1088 n.19 (1990) (discussing the focus of
rights-based mediation).
SSee McEwen, supra note 65 (contrasting out-of-court techmques such as court-annexed
arbitration, summary jury trial, and mim-tnal, with mediation).
"See Bosnian Serb Leader Warns Against Imposition of New Sanctions, UPI, Apr. 2, 1993,
available in LEXIS, Neais Library, Current File.
7See
Singer et al., supra note 4, at 142; see also Lawrence Susskind & Conme Ozawa,
Mediated Negotiation in the Public Sector, 27 Am. BmIAv. SC. 255, 257-58 (1983) (discussing the
use of mediation m the placement of a dam on the South Platte River). See generally Nancy Kubasek
& Gary Silverman, Environmental Mediaton, 26 AM. Bus. L. 533, 534 (1988) (exaining
increasing use of mediation in complex environmental disputes involving business, governmental and
citizn utes).
See Suzanne Poor, Wrangle Over a Job Upsets a Garden'sSerenity, N.Y. TPMEs, Aug. 30,
1992, at 13NJ (reporting township manager's efforts to mediate dispute over management of historic

garden).
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Hawaii;7 agricultural loan disputes m middle America;79 racial and
ethnic confrontations in urban communities;' nursing home conflicts in

Georgia;" small clains m Mame; ' commercial and construction
cases;'
personal injury actions; disputes within nonprofit
organizations;" 4 small business disputes;85 divorcea and child custody
disputes;" sexual harassment and rape cases; 9 problems between
landlords and tenants;" playground conflicts;9 and, m Beverly Hills,
even dog barking cases.'
More and more, mediation programs are affiliated with state and
federal court systems-a fact reflected m the recent promulgation of a
set of national standards for court-connected mediation programs by a
blue-ribbon panel.' Although early programs were primarily of a
voluntary nature, there is now a trend toward giving courts discretion to
order parties to mediation, or to requre mediation in certain classes of

" See Peter S. Adler, Resolving Public Policy Conflicts Through Mediation: The Water Code
Roundtable, I AusrRjAN Disp. Rwso J. 69, 69 (1990).
" See Donna L. Miller, Comment, Avoing Farm Foreclosure Through Mediation of
Agrcultural Loan Disputes: An Overview of&ate andFederalLegislation, 1991 J. DiMs.REsoL. 335,
339-44 (1991).
See Singer et al., supra note 4, at 143.
"See NvLPark et al., Developing a Legal Services Program Policy on Alternative Di-vaute
Resolution: Important Considerations for Older Clients and Clients with Disabilities, 26
CLEARiNoHousE

REv. 635, 638 (Oct. 1992).

' See Craig A. McEwen & Richard I.Maiman, Small Claim Mediation in Maine: An Empirical
Assessment, 33 ME. L. Rsv. 237 (1987).
See Stipanovnch & Henderson, Settling Constrction Disputes, supra note 2.
See Kathryn D. Perins, Nonprofit Groups Using Innovation to Raise Cash, SACRAmEwTO
BEE, Feb. 15, 1993, at Al.
U See Deborah Jacobs, Keeping ItOut of Court, SMALL Bus. REP., June 1992, at 28, 33.
uSee eg., Nancy A. Thoennes & Jessica Pearson, PredictingOutcomes in Divorce Mediation:
The Influence of People and Process, 41 J. Soc. sss
115 passm (1985).
"See Jessica Pearson & Nancy A. Thoennes, Mediating and Litigation Custody Disputes: A
Longitudinal Evaluation, 17 FAMmY L.Q. 497, 497-98 (1984).
" See Edward I.Cosello Jr., The Mediation Alternative in Sex Harassment Cases, ARB. J.,
Mar.
1992, at 16.
" See Deborah Goolaby, Note, Using Mediation m Cases of Simple Rape, 47 WASH. & LEE L.
REV. 1183, 1199-1210 (1990).
SSee Danel Peariman, Alternative Dispute Resolutions, Mechanisms and Private LandlordTenant Matters, 18 HOUSING L. BULL., Jan.-Feb. 1988, at 1, 6-8.
"See Jon Nalick, Students Giving Peace a Chance, LA. TIMEs, May 12, 1992, at B3.
"See Bones of Contention Get Buned in Doggy Court Where Jastice Is Tempered with Mercy,
PEoPLE, May 11, 1987, at 135.
" Se, eg., Albie M. Davis, Community Mediation in Massachusetts: Lessons From a Decade
of Development, 69 JUDICATURE 307, 308-09 (1986) (exanmnng district court mediation m

Massachusetts).
"See CENr FoR Dsrs Srm
STANDARDs

SrANmDRs].

Pot COURT-CONNEwrE

Ewr AN
MEDIATION

THF INmrum o1 JUDICLAL ADMINiSrRATMON,
POGRAMs

(1992) [hereinafter

MEDIATON
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9 In some jurisdictions,
cases prior to traO
regular trial activity is suspended
while pending cases are mediated; nationwide, thousands of disputes have
been resolved during these "settlement weeks."- These processes reflect the
perception that mediation offers a number of distinct advantages m a system

of civil juShce.7
a. PotentialAdvantages of Mediation
Those touting the advantages of ADR nearly always point out the relative
efficiency of particular processes and the resources that may be saved by
resolving disputes out of court?' Although mediation offers no guarantees
of success (since resolution depends upon the agreement of the parties), it
often shortens the life of a controversy and can eliminate the need for
adjudication 9 Thus, mediation may be a valuable alternative in cases where
lawyer time is simply too expensive."t In addition to saving the parties time
and money, mediation conserves court resources. This focus obscures the fact
that the great majority of controversies never reach a lawyer, let alone the
10
courthouse. '
More than any other procedure, mediation seeks to supplant the adversary
mindset of pretrial and tral practice with a perspective of cooperation and
mutual betterment. Instead of providing guideposts for settlement by
approximating or predicting an adjudicated outcome, like court-annexed
arbitration or mun-trial, mediation allows parties to candidly express, in a
private setting," the concerns that brought them to the table without
filtering by attorneys.' The potential result is a collaborative exploration
of all sorts of issues-not just those with legal labels -and a solution that

See Singer et al., supra note 4, at 144.
"ADR Prognm Degn, supra note 53, at 125.
"See genevaly Note, supra note 73, at 1090-95 (discussug the advantages of mandatoty

mediation and summary jury trial).
" See eg., Costello, supra note 88, at 20-21 (comparmg mediation to litigation m sexual
harassment situations).
"Early statistics from the Mediation Center support tis general concluston. See infra text
accompanying notes 347-353.
"* McEwen, sipra note 65, at 85. For a discusson of the related problem of "case-dnim"
see nfir text accompanying notes 282-284.
" &See
David M. Thubek et al., The Costs of Ordnary Litigattm, 31 U.C.LA. L REV. 72, 83-84

(1983); see also Etheridge, supra note 30, at 31 (noting that empmeal research indicates that "more
than 90 percent [of the lawsuits filed] are settled without tnal") (footnote omitted).
'2See Costello, supra note 88, at 20.

"*'See . Michael Keating & Margaret L Shaw, "Compared to What?"- Definig Terms m
Court-Related ADR Programs, NEaartTION J., July 1990, at 217, 218.
1,, As ud
Etheridge has expamned, stits, countersuits, thlrd party practice, and "the usal
plethora of motions

are almost always contrived-and not at the heart of the real dispte.
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reaches beyond judicial remedies."0 5 By involving the parties m the
process, moreover, mediation makes it more likely that they will find the
result acceptable.'"
As Professor Fuller has stated, mediation may help parties resolve
conflict "by helping them to achieve a new and shared perception of their
relationship, a perception that will redirect their attitudes and dispositions
toward one another."'0 7 Indeed, it is often said that mediation is most
advantageous when the parties share an ongoing relationship and
discussions take place within the "shadow of the future."' Thus,
mediation can be a particularly valuable alternative for divorced parents,
business partners, neighbors, and others who must continue to live or deal
with one another.
Parties can shape their own destimes m mediation. Solutions are
"limited only by the imagination and willingness of the parties, their
counsel and the mediator.""tt 9 As pointed out by Craig McEwen, who
has made a career of empirical research and writing on mediation, the
"atmosphere at times promotes original solutions to problems, identifies
and deals with issues that attorneys had not thought important, and
achieves settlement where they thought it impossible...... The result
might even be an agreement to resolve current or future issues by
mediation or by other means.'
Even where there is no immediate agreement, mediation may have
benefits. The process may offer parties the first opportunity to express
their point of view in the presence of others and be heard by the other
party-the cathartic equivalent of a day m court. Likewise, by exposing
parties to other points of view, mediation may serve as an "eye
opener"-perhaps reinforcing prior advice from counsel." Mediation

Mediation, skillfully handled, avoids masang the real issues." Etheridge, supra note 30, at 33.

" The author observed one mediation m which the parties were a male medical professional and
a female employee who he had fired. Although the employee had sued the dentist for allegedly
withholding salary and bonuses, it became apparent in confidential discussions between the employee
and the mediator that there was another issue-the former employer's unwelcome sexual advances.
Although she and her attorney had elected not to seek compensation for sexual harassment, she
wanted an apology.
See McEwen & Maiman, sipra note 82, at 238-39.

'Lon L. Fuller, Mediation-Its Foims and Functions, 44 S. CAt. L RLv.305, 325 (1971).
See ag., Park et al., spra note 81, at 638.

Ctello,
o
supra note 88, at 21 (reporting one instance where a subject of harassment agreed
to a written, confidential apology from the offending executive, company's pronse to hold training

sessions on the issue of harassment, and payment of victim's attorney fees).
"' McEwen, sra note 65, at 86.

'"See Infir
part VIF. (describing agreements mediated at the Mediation Center of Kentucky,
Inc.).
"' See James . Alfini, Trashing Bashig and Hashing It Out: Is This the End of "Good
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may help to overcome lack of trust and ammosity, and establish channels
of commumcation." 3 For these reasons, issues often are resolved within
days or weeks after mediation. Mediators may also refer parties to other
sources of aid or information.
Attorneys may also benefit from a firsthand view of an adversary's
case. Mediation may be the event that forces counsel and client to begin
thinking seriously about settlement goals and needs." 4
Due to its simplicity and informality, mediation may take pla'e in a
variety of settings and is therefore adaptable to a wide range of civil
disputes. In the judicial context these include small claus, divorce, and
the general run of civil cases. Some programs even employ the process
to address minor criminal behavior.
An example from the author's expenence illustrates some of the
potential benefits of mediation. The subject was a dispute involving a
contract for the purchase and sale of a Thoroughbred. When the anmal
died shortly after the transaction was completed, the buyer brought an
action for breach of warranty. The parties agreed to arbitrate the dispute
m accordance with the terms of the contract; the author was appointed as
arbitrator. Prior to commencing the arbitration hearing, the attorneys were
asked whether or not they had taken the opportunity to explore the
possibilities of settlement. They had not, but after conferring with their
clients, counsel decided that it might be profitable for the parties to
discuss their differences prior to commencing arbitration. The hearing was
postponed while the parties met in private. After two hours, the attorneys
reported that some progress had been made, but that there were several
unresolved points of conflict in the discussion. At this juncture, the author
inquired whether or not it would be appropriate to engage in mediated
discussions."' After consulting with their attorneys, both parties agreed.
In an intense, three-hour, mediated negotiation session (without private
caucuses between the mediator and individual parties), it emerged that
although the subject of arbitration was to have been the issue of liability,
there was no real dispute on that issue. Instead, the seller's concern was

Mediation"?, 19 FLA. ST. U. L. Rnv. 47, 62-63 (1991).

. See Roger . Patterson, Dispute Resolution m a World of Alternatives, 37 CATH. U. L REXv.
591, 602-03 (1988).
"'

See McEwen, supra note 65, at 78-80.

" It was explained that, by serving as mediator, the author would prejudice his role as arbitrator
since he would inevitably be exposed to party confidences, possibly including settlement strategies
and proposed offers of settlement. On the other hand, if mediating parties are informed of these
inherent problems and still favor empowering a single individual to perform dual roles, they should
be able to do so. The author recently performed the roles of mediator and arbitrator in one case where
both parties were represented by sophisticated attorneys who jointly requested the procedure.
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Is ability to compensate the buyer for his injuries. Once this point was
resolved, the problem became one of finding substitutes for an immediate
cash settlement, which was out of the question. In a detailed agreement,
the seller satisfied the obligation by transferring two other horses and
interests in others, including several seasons. The parties, who had begun
the day scarcely speaking, conversed amicably as the session ended.
There were indications that their commercial relationship might be
restored. Had the case been arbitrated that day and an award rendered for
the buyer on the liability question, the real issue-means of
payment-would not have been addressed. Through mediation, that issue
was brought to the fore and resolved, and the good will that previously
existed between the parties was partially restored.
b. Potential Concerns
Those with experience with the mediation process understand that
mediation is not always a constructive or appropriate option. One
frequently voiced concern is that mediation may be an instrument of
oppression where there is a gross nbalance m bargaining power between
the parties.' 6 The disparity may be financial, informational, or
psychological. Sometimes the problem is evident, and sometimes it is not.
The appropriate response depends upon the situation. For example, a
party's physical impairment need not prevent mediation as long as those
special needs are somehow served."1 7 Information regarding legal rights
and remedies might be provided by a capable counselor if resources
permit." 8 On the other hand, there are situations where a party is
incompetent to negotiate, either generally or m a specific situation, or the
inbalance between the parties is so great that mediation simply cannot
produce an acceptable result."9 For this reason, some early mediation

'See Note, supra note 73, at 1100; see also Laura Nader, Trading .Tttefor Harmony, FoRUM,

winter 1992, at 12, 12

("Mhe legal problems that need creative new forms of adrmstration of

justice are those between people of unequal power.'); Singer, supra note 72, at 575 ("It is generally
agreed that mediation between parties of mgnificantly unequal power is inappropriate.:).
...
See, g., Park et al., supra note 81, at 641.
"' Occasonally, attorneys use mediation as a means of handling a case that is viewed as

unprofitable. ee McEwen, supra note 65, at 85. Although successful mediation may benefit a client
in such cicumstances, retained attorneys should never view the procedure as a substitute for adequate

client counseling.
..See Linda IL Singer et al., Alternative Dispute Resoluion and the Poor-Pailf: Dealing with
Problems in Using ADR and Choosing a Pvoce, 26 CLEARINGHOUSE RLnv. 288, 290 (1992); see
also MEDwIAoN wSANDARs, supra note 94, § 4.2(c) (providing that a party's inability to negotiate
effectively may militate against court referrl); Nader, supra note 116, at 12-13 (observing that "[t]he
assumption that change in the delivery ofjustiea is to be achieved by adding mediators or arbitrators
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projects excluded consumer complaints involving large corporations.'
Many believe that mediation is also unsuitable in domestic cases where
the relationship is marked by physical abuse or violence.'
Another limitation of mediation is its use m controversies involving
numerous interests, including questions of broad public policy." Where
not all interested parties can be adequately represented in the process, the
mediated result may be open to question."z On the other hand, as some
observers of environmental policy making have observed, mediated
negotiations that attempt to incorporate the voices of affected groups in
the rulemaking process ("neg-reg") may be an improvement over
traditional ways of developing regulations.'
As with any dispute resolution process, there is the potential for
abuse."2 Parties and attorneys may show up at the table with nothing
in mind but delaying a final resolution of the issues, 6 perhaps in hopes
of wearng down or intimidating the opposition. Although there is no way
to avoid these situations completely, it is clear that sometimes even the
most cynical of parties, once in the process, may be persuaded to deal in
good faith. 7
A related problem has to do with the use of mediation for discovery
purposes. To the extent that this is a valid concern, however, there are
means of addressing the issue, including effective use of caucuses

illustrates a blindness to the importance of social and cultural structures that produce legal

problems').
See Singer, supra note 72, at 570.
See eg., Park et al., supra note 81, at 640.
m
See MEDIATION SrANDARDS, supra note 94, § 4.2(b) (recognizing that where repetitive
violations of statutes or regulations need to be dealt with collectively and uniformly, this may militate
against court referral to mediation).
23
See Robert Coulson, Justice Court Reform, and Privacy, FORUM, Winter 1992, at 10, 11
("Since private ADR procedures take place in private, one may suspect that vaunted win/win
resolutions may occur at the expense of absent interests."); Kubasek & Silverman, supra note 76, at
548 (acknowledging that one concern with environmental mediation is the potential for overlooked
interests).
"I See Kubasek & Silverman, supra note 76, at 545 (suggesting that a facilitated meeting of
minds prior to rulemaking may produce better results than the current system). ' Neg-reg" stands for
negotiated regulation. See generally Anny Engineers Dig More Deeply into ADR: Finish TWo MiniTrials and Oil "Neg-Regs," 5 ALTERNATIVE 83, 88 (1987) (explaining the mgnificance of neg-regs
in an increasing number of agencies' nulemaking procedure).
"2See Paul Fisher, ips to Attorneys and Mediators: How to Successfully Mediate a Case, ARB.
1, Sept. 1991, at 59, 60.
22 See Alfini, supra note 112, at 63 (noting the concern of some Florida mediators and attorneys
that parties just show up and "go through the motions").
22 One Center mediator has proposed a screening process in which the mediator or intake person
interviews the parties or their attorneys to determine their agendas. Of course, parties do sometimes
change their minds during mediation.
'2'
"
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between the mediator and individual parties to facilitate confidential
sharing of information."
Finally, no system of "consensual justice" can displace the court
system. It is clear that some rights must be declared or vindicated by
public tribunals. Coercion, punmshment, and deterrence also remain largely
the realm of the public forum.129 The courts continue to be a necessary
primary source of legal norms and societal standards.
A helpful way of looking at the possibilities and limitations of
mediated dispute resolution is to focus on its consensual aims. The
concerns are similar to those confronted in the larger realm of private
contract. Is it possible or permissible for the parties to resolve the
particular issue by private agreement? Are the parties capable of amving
at a fair agreement in these circumstances? Since financial, experiential,
and other inequalities are inherent in most contractual relations, the
question must be one of drawing lines. The standards and limits
established by courts in addressing these questions in discrete situations
may set a floor for what is permissible in mediation. These conclusions
may not always be determinative, however, for the mediator who
participates in and facilitates the bargaining process.'"
4. What Kind of Mediation Program?
a. CDR Task Force Recommendations
In electing to develop a mediation program, the Justice Center Task
Force built upon the earlier work of the CDR Task Force on CourtAnnexed Dispute Resolution. In 1989, the CDR group concluded a year
of research into alternatives for court-based dispute resolution in Jefferson
,n See Infra tect accompanying notes 306-307.
See MEDIATION STAIOARDS, supra note 94, § 4.2(a) (recognizing that where there is a need
for public sanctioning of conduct, tins may militate against court referral to mediation). There is,
however, a trend toward permitting private judges-arbitrators-to make awards of punitive damages.
Se generally Thomas I. Stipanowich, Puntive Damages in Artration: Garrity v. Lyle Stuart, Inc.
RecBadered, 66 B.U. L. RLv. 953, 963-70 (1986) (discussing courts' growing readiness to compel

arbitration of punitive damage claims).
'" One commentator has proposed a four-prong test for "mediatability"1. Is the issue capable of being resolved by changing perceptions, attitudes, or behavior?
2. Is there relative parity of power?
3. Is there need for punishment, deterrence, or redress?
4. Are the patties capable of entering into an agreement, and carrying it out?
Laurie Woods, Mediation: A Bacidash to Women's Progress on Family Law Issues, 19
CLE.NGHOUS Rzv. 431, 435 (1985); see also LIDA R. Swmi-ct, SmuNr Dispum: ColLlcr
RmoLtroN IN BuSINEsS, FAmaILES, AN rm LEw. AL SYsrma 177 (1990) (listing several relevant
factors in deterining whether ADR is approixate).
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County, Kentucky, wich includes Louisville. 3 ' The task force, which
consisted of judges, lawyers, businesspersons, public officials, and
academicians, did extensive research into other state and local programs
and heard presentations by some of the leading figures m the field of
alternative dispute resolution.
At some point, it was decided to
concentrate the efforts of task force members on certain specific kinds of
programs. A subcommittee chaired by the author investigated the use of
mediation m small claims programs. Special attention was given to
programs m Maine and the Distnct of Columbia Superior Court. Both
programs had attained high measures of settlement and served as models
for programs in other jurisdictions. According to a much-cited study by
Professors McEwen and Maian, approximately three quarters of the
small clais submitted to mediation in the county courts of Maine were
settled. The settlement rate was slightly higher in cases in wlch the
parties voluntarily chose mediation and slightly lower in court-mandated
mediation.'
The D.C. court program boasted similar statistics: in the
first twenty months of operation, approximately sixty-six percent of the
3,800 disputes submitted to mediation were settled.
McEwen and Maiman's groundbreaking study also found that
mediated resolution offered other advantages beside high rates of
settlement for small-clanns. They concluded that the process offered more
flexibility in problem solving and increased commitment to the
resolution.' "
See CDR TAsK FoRCE REPoRT, supra note 33, at 3-10.
These included the Honorable Herman Lun, Chief Justice of the Supreme Court of Hawaii;
Jonathan B. Marks, President of Endispute, Inc.; Deborah R. Hensler, Senior Social Scientist at the
Institute for Civil Justice of the Rand Corporation; William R. Drake, Vice President of the National
Institute for Dispute Resolution (NIDR); Michael Lewis, Senior Adviser to the National Institute for
Dispute Resolution; Susan Keilitz, Staff Attorney for the National Center for State Courts; Geoff
Gallis, Director of Research and Special Services for the National Center for State Courts; Roger
Hanson, Visiting Scholar at the National Center for State Courts; and JoAnn Porno, Director of the
District of Columbia Multi-Door Courthouse Program.
See CDR TAsK FoRcE REPORT, szpra note 33, at 11-12 (citing Crig A.McEwen & Richard
. Mauan, Mediation in Small Gauns Court: Acluevwg Compliance Through Consent, 18 L &
Soc'y Ro" 11, 35 (1984)).
13 As sunmmarized in the CDR TAS= FoRcE REPORT, McEwen and Mamian's study found:
1.Because the [mediating] parties can participate in shaping the resolution of their
dispute, they can avoid "all or nothing! solutions which litigation often produces. Hence,
the parties are significantly more likely to be satisfied with the settlement and more likely
to live up to pronuses made in the context of settlement.
2. Mediators often highlight points of agreement, define issues and summanze positions,
thus providing a kind of "reality testing" that may be unavailable in unaided negotiation.
By proposing possible settlements, mediators may also relieve the parties of the
psychological burden of initiating concessions. Mediators can also encourage parties to
think about the relative costs and advantages of various courses of action.
131
1
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On the strength of this and other evidence, the CDR Task Force
recommended that a court-annexed mediation program be established m
Jefferson District Court. Although the program was to be voluntary, 35
it was similar m some respects to that eventually developed for the
Mediation Center of Kentucky. The core of the program was to be staffed

by a cadre of volunteer mediators 3' with formal training. 37
Administration was to be provided by a court-employed program
coordinator, who would also handle other ADR programs (such as
divorce mediation)."
The CDR Task Force also endorsed the work of the Louisville Bar

Association's ADR Task Force on Domestic Mediation, which proposed
the development of a court-sponsored mediation program for child
custody and visitation issues. 39 The proposal called for mandatory
3. The mediator'sparticrpation in negotiations makes consensual commitment semi-public.
Having a mediator witness the agreement may increase the parties' sense of commitment
to the settlement.
4. Whether the process is mandatory or voluntary does not strongly influence the parties'
attitudes toward mediation.
5. Mediated settlements are more likely to make arrangements for installment payments
or immediate payments than adjudicated judgments.
6. Mediation is most likely to be successful if tied to the threat of formal adjudication.
CDR TAsK FoRcE REPORT, supra note 33, at 12-13 (citing McEwen & Maiman, supr note 133, at
249-68).
Parties to small claum actions were to be informed of the alternative of mediating disputes
at the time of filing, and again immediately prior to trial by the presiding judge. The filing of a
comaphnt was not to be a prerequisite to eligibility for the mediation process. See id. at 13.
- The proposal called for recruitment of 20 to 40 volunteers from the ranks of the bar, although
panel members could be drawn from other sources if there were not enough interested attorneys. Id.
at 14. Mediators with legal background were preferred by the Task Force (which consisted primarily
of attorneys) for the reason that it was believed that their familiarity with applicable rules of law
would help the parties understand the strengths and weaknesses of their cam Id. The group hoped
that bar organizations would consider special awards or commendations for the mediators' pro bono
efforts. Id. at 15.
The issues of mediator qualifications and training would be revisited and rethought by the
Justice Center Task Force.
u Prior to serving as a mediator, each panelist was to "undergo one or two days of intensive
training in mediation, including sinulations, and observe at least one evening of mediation." CDR
TAsK FoCE REPogr, supra note 33, at 15. The group proposed that CLE credit be given attorneys
taking mediation training. Id.
"'Id.

The Preamble to the ADR Committee's Proposal stated:
Itis recognized that the present process for the resolution of custody disputes between
parties to a divorce action has substantial potential for serious emotional harm to the
children involved and is often a process without resolution. There are recognized and
successful alternatives to the process of litigation in resolving custody disputes. The
process of court-ordered or court-sanctioned mediation has been established as one such
alternative.
Id. app. G.
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mediation of all such cases, except where the court granted a motion
waiving the process. Mediation was to be conducted by a court-employed
trained professional unless the parties elected to retain another mediator

at their own expense.
b. Field Visits to Other Models of Mediation

Research compiled by the CDR Task Force provided the basis for a
compelling argument for the use of mediation in certain classes of cases.

As the Justice Center Task Force continued its investigation, it became
apparent that numerous types of mediation programs existed throughout
the country.'4 The Task Force resolved to take a firsthand look at
several, different programs.
The first program visited by members of the task force was the
Private Complaint Program operated by the Cincinnati City Prosecutor's
Office. The program mediates disputes between private citizens involving
minor criminal conduct 4 on referral from the police, the courts, and by
private complainants or their attorneys. 42 This well-managed office uses

the services of a number of paid mediators, usually graduate or
professional students, to perform case intake and mediation. Many of the
mediated eases involve allegations of domestic violence-a fact reflected
in the physical lay-out of the office. "3
A very different model is represented by the Center for Mediation of

Disputes, also in Cincmnati, a bar-sponsored project that began as a court10 These had proliferated since the late 1970s, when, with considerable encouragement from
Griffin Bell's justice Department and federal funding through the LEAA, three regional
"neighborhood justice centers" were established. Singer, supra note 72, at 570. The Atlanta Center,
which was based on a mediation model, proved to be by far the most successful. See Griffin Bell,
Improving the Admimstration ofJustice, FORUM, Winter 1992, at 5,6. Today there are more than 350
community justice centers in operation. Singer et al., supr note 4, at 143; see, eg., Davis, supra note
93, at 308 (surveying growth of community mediation m Massachusetts).
...
The program is similar conceptually to New York's Community Dispute Resolution Centers
Program, which is discussed in this volume by its Director, Thomas F. Christian. See Thomas F.
Christian, Rommg Statewide Dispute Resolution Programs: The New York Eperience, 81 KY. L.
1093 (1992-93).
" Although participation in the mediation program is theoretically voluntary, defendants are
notified of the scheduled "hearing, by a form from the prosecutor's office. This tends to "encourage'
attendance. The program also handles bad check cases. Interview with Debra Redlich, Mediation
Services Specialist, Private Complaint Program, in Cincinnati, Oh. (Aug. 23, 1991). The ciose
relationship between the program and the prosecutor's office, and the physical location ofthe private
complaint program was a matter of concern to some task force members, who viewed certain features
of the process as potentially coercive of settlement.
" There are a number of security precautions. Intake personnel work behind heavy glass
partitions; meeting rooms are separated from the lobby by a locked door and screening device. Each
room is equipped with an emergency brtton to summon police if necessary. Id.
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annexed program m 1988.'" For its first three years of operation, a
temporary local court rule provided for mandatory mediation (that is, at the
judge discretion) of all civil disputes not subject to the court-annexed
arbitration program in common pleas-m other words, most cases over
$25,000. The caseload consisted primarily of divorce, employment issues,
business disputes, and insurance cases, along with a smaller number of
voluntarily mediated zoning and public policy matters."' When the pilot
period ended, mediation at the Center became purely voluntary; at that time,
the Center anticipated a drop m the caseload of approximately fifty
percent." The Center relies on a small cadre of trained professional
mediators, including psychologists, attorneys, and a public policy specialist.
Mediators are part-time, and operate on a fee basis, except for the salaried
director, who spends sixty percent of his time in mediation and the rest on
administrative and public relations matters. 47
The Justice Center ofAtlanta ("JCA"), formerly the Neighborhood Justice
Center of Atlanta, is a nonprofit program for mediation of disputes of many
kinds. Nearly all of the more than 200 mediators on its panel are volunteers,
and all cases are handled by the program at no cost to the parties.'" Founded
m 1976 with federal finds, the program enlisted the support of local county
governments and various private institutions in order to survive and grow to
its present size. Today, ninety-five percent of the JCA's cases are refered
from the courts of Fulton and DeKalb Counties, whose judges have discretion
to mandate mediation m contested custody and visitation matters as well as
other civil cases.' 4' All cases m the mqglstrate court (clamis involving less
than $5,000) are automatically referred to the JCA. Of almost 34,000
mediations held at the Center in its first thirteen years of operation,
approximately forty-five percent were settled in mediation."0 Today, thanks
in large part to the perseverance of its first director, Edith Pnmm,the JCA is
a national model of community dispute resolution."'
Ths program has been renamed the Center for Resolution of Disputes.
"'Director Lawson observed that it was difficult to get multiple parties together on a voluntary
basis. Intervew with Jeny Lawson, Director, Center for Mediation of Disputes, m Cincinati, Oh.
(Aug. 23, 1991).
u Id.
7

Id.
terview with Edith B. Prmm, Director of Research and Development, Justice Center of
Atlanta, m Atlanta, Ga. (Sept. 5, 1991). Edith Pnmm discusses the JCA m greater detail elsewhere
in the Symposiunm. See Edith B. Pnmn, The Neighborhood JuYtice Center Movement, 81 Ky. LJ.
1067 (1992-93).
W See Id.
Justice Center of Atlanta, Data Chart (July 1991) (compiling JCA data from January 1978
through July 1991) (on file with author).
"' The JCA won kudos for settlement of Jan Kemp's nationally publicizd action aganst the
14

"
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The Justice Center Task Force was also availed of extensive advice by
national experts such as Susan Keilitz of the National Center for State
Courts"52 and Sharon Press, Director of the Flonda Dispute Resolution
Program, a sophisticated statewide network of court-connected mediation
programs." The Florida system consists of three distinct mediation
projects--county courtI m fatmily court,5 5 and general cwil."6 Each
system has discrete experiential, training, and compensation requnrements."
Exploring different models yielded considerable information on all
aspects of our problem, from program design to mediator tramiig to ethical
standards. By far the most useful approach involved direct contact with
professionals in the field, nearly all of whom were very glad to share their
experiences and perceptions.
C. The Mediation Center of Kentucky, Inc.
The endpomt of the task force's effort was the incorporation of the
Mediation Center of Kentucky, Inc., a nonprofit quasi-public institution
offering the services of trained volunteer mediators to assist parties in settling
a myriad of disputes. The concept borrowed features from several different
programs, although the dominant models were the Justice Center of Atlanta
and the Florida mediation programs.
The choice of an all-volunteer mediation program was made after an
extensive discussion of the alternatives. The group concluded that such a
program entailed a number of distinct advantages.
First, such a program would minimize the cost of dispute resolution
services, encouraging their use by a broad segment of the population. This
would have the additional benefit of providing assistance to segments of the
population not able to afford the cost of extensive lawyer representation in the
courts,' and of addressing those controversies involving relatively small

Umversity of Georgia, see Hank Ezell, Kemp Case Mediation Puts Justice Center in Public Eye,

ATr.TA CoNsr., May 7, 1986, at C1, and the long-simmering Presidential Parkway dispute m
Atlanta, see David Beasley, City's Scars Can Begin to Heal hanks to Parkway Compromise,
ATLnA CoNsr., Aug. 29, 1991, at Al.

SSee Keilitz et. al., supra note 33.
Sharon Press is also participating m this Symposium. See Sharon B. Press, Building and
Maintaining a Statewide Mediation Program: A View from the Field, 81 KY. W. 1029 (1992-93).
..FLORIDA DPtrm REmOLuTION CENTER, FLORIDA MEDIAioN/ARBrrRATioN PRoGRAms: A
CoMPENDIUM 2-1 (1992).
15 Id. at 4-1.
,' Id. at 5-1.

",Id. at 2-1 (county court mediation), 4-1 to 4-2 (family mediation), 5-1 to 5-2 (general civil
mediation).
" This was particularly important m light of the anticipated close connection between the
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dollar amounts that cannot efficiently be tried m court (not to mention the
vast number that, for one reason or another, do not belong m court). Low
costs would also minmize one category of concerns regarding courtmandated mediation, thus enhancing the possibility that courts would
make full use of the alternative m civil cases and expose more parties and
attorneys to the benefits of the process.
Second, a broad-based volunteer mediation project would have the
effect of "opening up" the justice system m several ways. It would
stimulate community service participation by members of the bar and
other qualified members of community as mediators and intake workers.
It would encourage parties to step back into the process of resolving their
own problems. Over time, it would educate the bench and bar, and the
larger community, regarding the possibilities of a flexible, practical, nonadversarial alternative.
At the time of the creation of the Mediation Center, there were very
few professional mediators in the Bluegrass region. On the other hand,
the volunteer spirit was alive and well, and it was hoped that there would
be no shortage of qualified would-be mediators.
The task force favored a comprehensive mediation program
addressing as many lands of disputes as possible. The Center would
handle general civil actions, including small claims, and divorce and child
custody disputes."' Felomes and misdemeanors were regarded as
generally inappropriate for mediation."es Although the Center anticipated
a large volume of court-referred cases, referrals from other agencies and
from private individuals would also be sought.'
The decision to incorporate as a -nonprofit, quasi-public dispute
resolution center separate from (but maintaining close ties to) the justice
system was based upon the goal of presenting an image of neutrality and
of independence from other institutions and interests. It also was intended
to present an orientation toward the whole community, rather than simply
the courts or the legal profession. Finally, it was believed that this form
would permit the maximum creativity in meeting the many and varied
program and the local courts. A national panel recently concluded that "[a]ccess to court-connected

mediation services should be provided as broadly as possible. Specifically, courts should not make
mediation available based on whether the parties are able to pay

"MEDIATION

STANDARDS,

supra note 94, § 1.1.
' From the begining, general civil disputes, divorce, and small claims were viewed by the
group as discrete categones requiring distinctive procedures and mediator training requirements.

'"Moreover, minor misdemeanors were already being addressed by the mght mediation program
at District Court. There were also concerns regarding security and liability issues.
I" Disputes from within the educational system (such as disciplinary matters and the concerns
of students with disabilities), landlord/tenant disputes, and zoning matters were among the categories
of disputes viewed as particularly appropriate for mediation.
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needs of the community, and serving as a model and resource for the
entire Commonwealth of Kentucky."
IL COURT REFERRAL RULES AND PROCEDURES

A. Court-MandatedMediation
Contemporaneous with the incorporation of the Mediation Center of
Kentucky, a move was made to amend local circuit court rules to
specifically authorize judges to order parties to mediate disputes. Court

referrals were an important-m some views, critical-component of
successful programs m Atlanta and the state of Florida. Although a
number of states have passed legislation or enacted rules of court giving
courts discretion to order mediation or other processes prior to trial,"
no such rule existed m Kentucky.
It was believed that required participation in the program would be
the only effective way to introduce a significant sector of the bar and
community to mediation.'" Although the consensus among supporters
of the rule was that the judges already had inherent power to order parties
to mediation,6 a specific rule would remove all doubts respecting this

authority and establish specific procedures for court-annexed mediation.
1. Constitutional Issues and Judicial

Authority to Mandate Mediation
In passing laws authorizing courts to mandate mediation m various
contexts, legislatures apparently have assumed that no constitutional
arguments prohibit such a power.'" Although constitutional issues have
from time to time been raised with respect to court-ordered informal

"

For a discusson of the relative advantages and disadvantages of pivate and public

sponsorship, see ABA YoUrG LAwYERS DIVISION & ABA SPEwcl. ComirmnrE ON ALTERNATIVE
MEANS OF DiSpurE RESOLUTION, RESOLVING DIsPUTEs: AN ALTERNATIVE APPROACH-A HANDBOOK
FOR THE ErABLISHIMENT op DISPUTE SmErLEMENT CErm 0 (1983).

"ASee, eg., ALASKA STAT. § 24.060 (1991); CAL. CxV. CODE § 4607 (West 1992); FLA STAT.
ANN. § 44.302 (West 1992); IND. CODE ANN. Rule ADR 2.2 (Bums 1993); ME. REv. SrAT. ANN.

tit. 19, § 752 (West 1993); OR. REv. STAT. § 107.755 (1991) (empowenng courts to mandate
mediation). For a general discuson of court-mandated mediation, see RoGERs & McEwEN, szpra
note 71, §§ 5.1 - 5.6; Note, supra note 73, at 1086-95.

'" It was estimated that eventually, between 250 and 350 circuit court cases would be mediated
annually. District court referrals were expected to approxm ate 300 per year, excluding small clmms

referrals.
1

,.See FAYErE CoumNr CuR. Cr. R. 10.
'" See Roans & McEwEN, supra note 71, at 47 (noting that "compulsion to use mediation has
a long hrstory).
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dispute resolution processes,"a they should not generally represent
obstacles to court-mandated mediation.s
The right of jury trial, where it exists,"e is not violated by an order
to mediate where the process involves neither undue delay nor
expense. 7 As the United States Supreme Court observed in Capital
Traction v. Hof,"'7 the constitutional right of trial by jury does not
specify "what conditions may be imposed upon the .demand of such a
tril, consistently with preserving the right to it."' 72 Accordingly,
mediation, a nonbinding procedure that is conceptually no more onerous
than unassisted court-ordered pretrial settlement negotiations, should not
be viewed as a significant inpediment to jury trial. 73
Similarly, court-ordered mediation does not ordinarily offend due

process. In this context, due process guarantees only freedom from
irrational or unreasonable restrictions on a party's access to the courtroom,
not immediate, unconditional entry. 74
Although there are relatively few published decisions specifically
addressing challenges to court-mandated mediation, most are supportive

' See generally Dwight Golann, Making Alternative Dispute Resolution Mandatory: The
ConstitutionalIssues, 68 OR.L.RLv.487 passum (1989) (analyzing the relevant constitutional issues
that arise when ADR is imposed in civil disputes).
' See Menkel-Meadow, supra note 1, at 30. The exception may be where mandatory mediation
is "unduly expensive, imposes significant delays, or has other negative effects on the trial process."
RoRS & McEwEN, supra note 71, § 5.5.
'" The right of jury trial either derives from federal or state constitutional guarantees. See
RONALD D. ROTUNDA Er AL., TREATISE oN CONSIrTnONAL LAw: usrANcE AND PROCEDURE
§ 17.8 n.12 (1986). The existence of the right, however, depends on whether the right existed under
the common law of England. See Golann, supra note 167, at 503, Hence, certain statute-based claims
may not involve the right to a trial by jury. Examples include divorce and child custody. Id.
I"See id. at 506 ('The Supreme Court has applied a reasonableness standard to evaluate claims
that procedural innovations violate jury rights. Under this test, changes will be upheld even if they
somewhat delay or burden a litigant's access to a jury, so long as jury trials remain available to
persistent litigants.").
174 U.S. 1 (1899).
Id. at 23; see also In re Peterson, 253 U.S. 300, 310-12 (1920) (holding that cost, delay,
revelation of trial strategies, and effect on jury deliberations resulting from admission of judicially
ordered auditor's report is not a demal of right tojury trial). For a more m-depth discussion of courtmandated mediation's affect on the right to a jury trial, see Golann, supra note 167, at 502-10.
'" As Professor Golann succinctly concluded.
Requirements that disputants participate in ADR as a precondition to obtaining access to
a court usually pose no serious constitutional concerns. If, however, the dispute resolution
requirement is so poorly designed or admnistered that . serious and widespread delays
in case resolution result, then the process may be struck down as an unreasonable burden
on access to juries.
Golann, supra note 167, at 566.
"m See ui.
at 541.
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of such judicial authority. For instance, m Rhea v. Massey-Ferguson,

Inc.,' the Sixth Circuit Court of Appeals upheld a local court rule
requiring mediation over a defendant's arguments that the mandate
violated federal jury trial rights."' Likewise, in Woods v. Holy Cross
Hospital,'" the Fifth Circuit Court of Appeals found no denial of
constitutional protections m a state law requiring pre-suit mediation of
medical malpractice claims, imposing mediation fees of $200 per day (to
be borne equally by non-indigent parties), and admitting the "findings"
of the mediation panel in evidence at trial 7
In a departure from the apparent trend, however, the Georgia
Supreme Court held that a trial court did not have authority to order
parties to mediate.'79 The court viewed such an action as incompatible
with the voluntary nature of mediation.'
The court expressed its
concern that the order to mediate "[could] be construed to require the
parties to mediate their dispute on penalty of contempt should they fail.

767 F.2d 266 (6th Cir. 1985).
Id. at 270.
'"591 F.2d 1164 (5th Cir. 1979).
17 Id. at 1181. But see McLaughlin v. Superior Court, 189 Cal. Rptr. 479 (Cal. Ct. App. 1983)
(holding that trial court's adussion of mediator's report without permitting cross-examination of
mediator violated due process).
Although mandatory mediation has not yet inspired challenges in Kentucky, the Federal District
Court for the Eastern District of Kentucky upheld the validity of its own local rule providing for
summary jury trial. See McKay v. Ashland Oil, Inc., 120 F.R.D. 43, 46 (E.D. Ky. 1988). Tis
suggests that the court would uphold a rule mandating mediation since a summnary jury trial is in
many ways more invasive of the right to trial than mediation. See Menkel-Meadow, supra note 1,
at 18-20.
In Strandell v. Jackson County, MI., 838 F.2d 884 (7th Cir. 1987), the Seventh Circuit
overturned a contenipt citation against an attorney who refused to obey a district court's order to
participate in a summary jury trial, apparently because he viewed the process as an opportunity for
Ins opponent to discover information about hIs case. Judge Posner's opinion depicted summary jury
trial as destructive of the "careNly-crafled balance between the needs forpretrial disclosure and party
confidentiality" established by rules governing pretrial discovery and protecting attorney work
product. Id. at 888.
In light of the less intrusive character of mediation, most mandatory mediation programs would
probably pass muster even under Stndell. See G. Heileman Brewing Co. v. Joseph Oat Corp., 871
F.2d 648 (7th Cir. 1988) (en banc) (affirimng the authority of a federal district court, acting under
Federal Rule 16, to order parties--including those represented by counsel-to appear before it
personally to discuss the posture of the case and prospects for settlement); see also Courts Can
Compel Cliems to Attend Setlement Talk, 7 ALTENATIVS 77 passim (1989) (discussing the likely
uipact of the Helleman Brewing Co. case).
Under the Judicial Improvements Act of 1990, 28 U.S.C. § 473 (Supp. 1992), federal district
courts are expressly authorized to refer cases to mediation and other dispute resolution processes.
See Department of Transp. v. City of Atlanta, 380 S.E.2d 265 (1989).
IN See id. at 168. But see Semiconductors, Inc. v. Golassa, 525 So. 2d 519 (Fla. Dist. Ct. App.
1988) (denying certiorari of a trial court's ordering of sanctions for failure to send to mediation a
party authorized to settle by paying money damages).
"
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That would amount to an order to settle the case which requires power
the court does not have
,,1s1 On remand, the trial court could
"refer" the parties to mediation, but should either party determine that
none of the issues m the case could be settled by mediation, litigation
should proceed." In light of the experience of the Mediation Center of
Kentucky, the concerns of the Georgia court seem misplaced.
In the judicial setting, mediation seems a reasonable imposition on
the trial process. Its intent (and likely result) will be to identify and
address issues, encourage earlier settlements, and save the parties and the
court system time and money."3 The risks, on the other hand, are
relatively minor. Mediation anms at agreement, but if no agreement is
reached the march to adjudication proceeds as before. The intervention is
brief and the costs similarly limited-particularly if the program depends,
like ours, upon the efforts of volunteers rather than paid mediators.
Unlike some other out-of-court approaches, there is no requirement of
formal case presentations by attorneys or parties; and no expectation that
witness testimony or documentary evidence will be summarized. There
is a mechanism for sharing information with the mediator outside the
hearing of an opponent. 8' Aside from the order to the bargaining table,
there is no coercive aspect-contrary to non-binding arbitration which
penalizes a party seeking a de novo hearing in court who fails to increase
the arbitration award by a certain percentage."s Finally, mediation
normally involves no report to the court, or other communication between
mediator and judge.'"
2. Policy Considerations; Practical Concerns
The foregoing discussion necessarily assesses mediation in terms of
its relation to the "ideal" of trial process. As the popular paradigm of
justice, litigation exalts the goals of truth-seeking and preservation of
individual rights. The elaborate minuet comprising motion practice,
discovery, trial, and beyond, serves these goals only imperfectly. The
demands of procedural justice subordinate the search for truth and often

380 S.E.2d at 268.
Id. As it happened, the referral was made, the parties mediated under the auxces of the
Justice Center of Atlanta, and the dispute was resolved. See RooRs & McEwEN, supra note 71, §
5.5, at 50 (Supp. 1992).
° See mfira part VILF.
I, In these ways mediation may be mgnificantly less onerous than couxt-annexed arbitration,
summary jury trial, or the like. See Menkel-Meadow, mpra note 1, at 18-20.
See George Nicolau, The Road Ahead, FoRuM, Winter 1992, at 19, 20.
,' See wfir text accompanymg notes 252-254.
UI

tm
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prevent critical evidence from being admitted in the interest of promoting

other public policies. "' Moreover, these public policies are served at the

expense of other policies: efficiency, giving parties better access to
forums, reducing conflict by addressing root causes of conflict, and
giving parties greater control over their destimes. These "other' objectives
of dispute resolution may be better served by alternative forums, as Linda
Singer recognized more than a decade ago.s Partly with this m mind,
courts have channeled parties into alternative processes in their "best
interest.' ' " For sinilar reasons, perhaps, some empirical studies indicate
that parties involved in mandatory mediation generally tend to be more
satisfied with the results obtained than are parties who proceed with
litigation.19
The trade offs inherent in tailoring a dispute resolution scheme may
be illustrated with a familiar example from the sports world. In recent
years, through the vehicle of the "instant replay," sports enthusiasts have
enjoyed the ability to second-guess the calls of referees and umpires.
When, in a quest for "zero-tolerance" decision making by referees, the
National Football League employed this technology to permit immediate
appeals of decisions made on the field, a funny thing happened-the flow
of the game was disrupted, momentum disturbed, and, for many fans,
viewing became a less enjoyable experienc. 9"
Of course, the cost and risks associated with trial and appeal force
most parties to settle at some point prior to trial, leading Judge Posner to
question whether settlement-onented ADR contributes anything more than
another layer of procedure in the majority of cases." In the case of
mediation, there are a number of responses. As we have seen, mediation
offers a number of qualitative advantages over unassisted negotiation or
"predictive processes." For instance, if employed early in the pre-trial
process, it may advance significantly the date of settlement. Most

'" See Wecksten, supra note 31, at 606-07, 611-15. Of course, under the most elaborate
procedures our courts can provide we are left not with the truth but rather with someone's perception
of the trth. The fallibility of such perceptions is reflected in the cynical confession of a former
student of mne, now a local attorney, regarding a construction-related controversy: "We had no case,
so instead of seeking to enforce the contractual arbitration provision we asked for a jury." He got the
jury and, what's more, he won the case.
'See Singer, supra note 72, at 571.
'See generally Note, supra note 73, at 1093 n.66 (stating that courts traditionally justified
ordering alternative processes as being in the parties' best interests).
"'See generally Id. at 1093 n.62 (discussing various en4ncal studies).
"' See Frank Deford, Bring Back Bad Bounces, SPoRs ILLUSrATED, Feb. 1, 1988, at 78.
See Richard A. Posner, The Summary Jury Trial and Other Methods of Alternative Dispute
Resolution: Soae Cauttonary Observations, 53 U. Cai. L. Rnv. 366, 388-89 (1986).

1992-931

THE QUIET REVOLUTION

critically, our own initial experience indicates that mediation sometimes settles
cases that would otherwise go to trial. 3
Another broadside criticism of ADR focuses on the individual case.
Whatever the systemc advantages, say critics, efficiency may be decreased
from the standpoint of decision makers who are forced to participate in the
process against their will." The most evocative metaphor compares
coercing people to go through ADR "to requiring a cancer patient to have
radiation treatment before going to surgery, when surgery is the patient first
choice." 95 In the sometimes coercive atmosphere of ADR proceedings, the
argument continues, harmony is compelled at the expense of justice.
However valid efficiency concerns may be with respect to other ADR
processes, they are rarely serious issues m mediation. If mediation fails, the
expenditure of time and effort is usually relatively minor-not more than a
few hours-and the cost commensurately small-particularly with unpaid
mediators. The element of coercion in mediation proceedings is a more
elusive factor, although one would assume that this concern may be
attenuated m cases where parties are represented by counsel, as is always the
case m court-refered cases.'"
On the other hand, for mediation to receive broad-based attention, the
support ofexisting institutions is significant ifnot crucial, and compulsion can
play an inportant role."r7 For any number of reasons, parties may fear the
consequences of mediation or, in some situations, feel that the decision is out
of their controL'.. For a variety of reasons, such as rmstrust of the
opposition, fear that mediation is less than zealous advocacy, or fear of losing
of control, counsel may likewise be reluctant to mediate.' Our experience,
like that of others, has shown that in many cases, reluctant parties and
skeptical counsel change their minds about the process and about the
prospects of settlement during mediation?' Significantly, comparisons of
See mfta part VILG.
&.e Menkel-Meadow, supra note 1,at 22.
Nader, supra note I16, at 13. As Professor Nader observes, "[t]he assumption that change m
the delivery of'justice is to be achieved by adding mediators or arbitrato illustrates a blindness to
the uportance of mal and cultural rctures that produce legal problems." Id. at 12-13.
'" While parties to small clims caes do not normally enjoy representation by counsel, the
"justice" that they forego by mediated agreement is often a seat-of-the-pants, Wapner-esque
application of native intuition and burden of proof.
'" As Judge Etheridge has explaied, suits, countersuts, third party practice, and "the usiual
plethora of motions
are almost always contrived-and not at the heart of the real dispute.
Mediation, sdllfully handled, avoids mang the real issues." Etheridge, supra note 30, at 33.
See generally Millhauser, supra note 51, at 29-31 (discussing vanious client concerns).
See id. at 31-32.
Professor Menkel-Meadow notes:
At first blush, it is ewer to suggest that ADR should be used only consensually to
preserve the kind of settlement culture that is motivated to reach voluntay and consensual
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settlement rates of court-referred cases and voluntarily submitted disputes
suggest similarly favorable results."'
In 1991, the Society of Professionals m Dispute Resolution
("SPIDR') issued a report on mandatory dispute resolution that found that

"[m]andating participation m non-binding dispute resolution processes
often is appropriate. ' ° It cautioned, however, that compulsory
programs should be carefully structured to address various concerns of the
parties, affected non-parties, and the justice system. 3 Recent standards
for court-connected mediation offer guidelines for the balancing of these
interests. The standards suggest that mandatory mediation should be
employed only if. (1) there is adequate funding to assure that all have
access to the program, (2) there is no inappropriate pressure to settle, and
(3) a program of high quality is available!' 4
Since mediation is by definition a non-adjudicative (antiadjudicative?) process, there is little or no basis for a challenge based
upon improper delegation of judicial functions.2 5 Indeed, referral to

agreement without the "taint" of coercion and unproductive adversanalness. But in my
own experience as both a mediator and a litigator, I have seen many good settlements
emerge through the skilled intervention or facilitation of the parties by skilled negotiators
or thlrd parties, even n cases where settlement seemed impossible.
Menkel-Meadow, apranote 1, at 42 (emphasis added) (citations omitted). Tins corresponds with the
author's experience.
Structured interviews conducted by the Florida Dispute Resolution Center revealed that a
number of attorneys who 'Initially were negative about mediation
have since come around."
Afime, supra note 112, at 62.
a0 See Note, supra note 73, at 1094; see also Barbara Filner, Community Mediation
n the Courts
ofJustice, FoRum, Wimter 1992, at 17, 18 (finding that at San Diego Mediation Center, court-referred
cases settle mnsame proportion (60% to 70%) as do non-court cases); McEwen & Maiman, supra
note 82, at 249-55 (relaying empirical results of small claims mediation in Maie).
Society for Professionals in Dispute Resolution, Mandated Participation and &lement
Coercion: Dispute Resolution as It Relates to the Courts, ARB. J., March 1991, at 38, 38.
' SPIDR's recommendations recognized as relevant concerns:
the monetary and emotional costs for the parties, as well as the interests of the parties in
achieving results that suit their needs and that will last; the justice system's ability to
deliver results that do not harm the interests of those groups that have historically
operated at a disadvantage in this socety, the need to have courts function efficiently and
effectively; the importance of the public's trust in the justice system;r the interests of non-

parties whose lives are affected and sometimes disrupted by litigation; the importance of
the courts' development of legal precedent; and the general interest in maxinm ng party
choice.
Rooms & McEwEN, supra note 71, § 52, at 39-40 (1992 Supp.) (reprinting SPIDR's
recommendations).
See MEDiA7IoN STrANDns, supra note 94, § 5.1.
See Golans, supra note 167, at 530-31 (finding that state courts have upheld requirements that
disputants participate in nonbinding ADR against delegation of powers challenges since they do not
usurp the authority of the court to finally adjudicate the case); see also Menkel-Meadow, supra note
1, at 30 (noting that separation of powers claim fail because of protections inherent in ADR smch
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mediation represents a recognition of the limitations of litigation and the role
of judges m that process.
B. The CircuitCourt Mediation Rule
In March, 1992, the Fayette Circuit Court gave notice of a pilot project
that it was inplementing as a result of Fayette County Circuit Court Rule 10,
which gave judges discretion to order civil cases to mediation.ies Circuit
Court Rule 10 was an important first step in laying the groundwork for the
Mediation Center of Kentucky. The rule, which borrowed heavily upon
portions of the Florida circuit court mediation procedures,2 7 authorized
judges to refer civil disputes"' (except for election contests, habeas corpus
actions, appeals, or actions for injunctive relief) to mediation at the
completion of pre-tial pleading, "or at any other tne prior to trial."0 9
Referral to mediation would not operate as a stay of discovery procedures
unless otherwise ordered by the court or stipulated by the parties.
Rule 10 also established certain broad parameters for mediation,
authorizng the mediator to direct the scheduling of conferences with the
parties (and even permitting telephonic conferences).210 Additionally, the
rule provided for court-ordered sanctions for nonparticipation, and attempted
to protect communications made m mediation. In the same vein, the nile
strictly limited communications between mediator and court. Because Rule
10 was intended to be used in tandem with the Guidelines and Procedures of
the Mediation Center,2" provisions governing mediator appointment and
qualifications were not included m the initial rule! 2"

as nonbiding results, right to de novo hearings and limited penalties).
FAYErm CouNTY CuL Cr. R. 10 [hereinafter Rule 10]. The onginl

version of Rule 10 is

reproduced in Appendix Al. Proposed changes to Rule 10 currently being considered by the Fayette

County Circuit Court [hereinafler Revised Rule 10] are contained in Appendix A2.
See FLA. It Cv. P. 1.700-1.780.
Although handling minor criminal matters was theoretically an option, see William
Greenawalt, Alternati
to Court Resoluton of Diuputes: Report of NYhSBA's Special Committee,
N.Y. ST. B. J., Oct. 1984, at 36 (discussing Community Dispute Resolution Program); see supra text
accompanying notes 141-143 (discussing City of Cincinnati Law Department Prosecutor's Office
Prvate Complaint Program), disputes involving misdemeanors were already being addressed by the

Dispute Mediation Program of the District Court See supra note 160.
5
PYFAYzr CoUmNy C. Cr. R. 10.A.
No mediations have been conducted by telephone at the Mediation Center, and it is doubtful
that the technique would be effective in circuit court cases (although there are precedents for the
approach in lemon law mediation in this state). It is anticipated that this provision will be deleted
when
2 the court role is amended.
See infiv notes 228-229 and accompanying text
Proposed changes currently before the court would authorize parties to seek disqualification

of a mediator for good cause. See Revised Rule 10, sura note 206, B.2.
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1. Input From the Bar
Prior to its adoption by the circuit court, a draft of the mediation rule was
published in the court bulletin and discussed at an open meeting of the
Fayette County Bar. Constructive criticisms by participants resulted in a
number of changes to the draft rle. For example, the draft originally
authorized the mediator, "by placing an appropriate entry of record, [to] refer
any case back to the court because the case was inappropriate, because the
parties are not cooperating with the mediator, or for other good cause which
shall be provided in writing to the court."" The concern was raised that
permitting the mediator to label a party as uncooperative would stigmatize the
party in later court proceedings and open the door to subpoenas of the
mediator. In the revised rule, the language regarding "uncooperativeness" was
21 4
deleted.
It was also recommended that some procedure be put in place to ensure
mediator neutrality and address conflicts of interest. The rile was not
amended, since the whole purpose of the pilot project was to direct the parties
to the Mediation Center, winch would address mediator disclosure and
disqualification in its procedures.215 The process also encouraged a number
of respected trial attorneys to come forward as candidates for training as
mediators. The rule was approved by the Circuit Court in late March and
became effective upon its approval by the Kentucky Supreme Court.
2. JudicialDiscretion
Rule 10 gives judges considerable discretion regarding the timing of
mediation. Tins discretion was intentional since there is a well-recognmzed
tension between the benefits of assigning cases early on, thus increasing
potential cost savings, and the advantages of waiting until discovery has
helped to clarify issues and facts.26 Some commentators encourage the use
of mediation prior to discovery or early in the process,217 thus increasing
potential cost savings and avoiding the hardening of positions that sometimes

Draft, FAYHm CouirY Cm. Or. R. 10 (on file with the author).
Rule 10.
. The absence of provisions addressing mediator neutrality is nevertheless a drawback of the
present rule. See MEDIATION SrANDARDS, supra note 94, § 8.1 (providing that courts should adopt
ethical standards for mediators, including provisions addressing impartiality and conflict of interest).
The circuit court is curreatly considenng a proposed amendment which would permit any party to
seek an order disqualifying an appointed mediator for good cause. See Revised Rule 10, supra note
2
2

206, B.2.
"'See Woods, supra note 130, at 435.
",See Costello, supra note 88, at 19 (citing Cad A. Mounteer, CAL. LAW., Nov. 1990, at 128).
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occurs with time. If mediation is ordered on the eve of trial or arbitration,
it is argued, the preparatory work for trial has been done and there is less
financial incentive to settle.2"
On the other hand, it appears that, in some situations, certain
discovery-the deposition of a key fact witness, for example-can have a
significant impact on the posture of a case.219 Likewise, some motions
can have a dramatic impact on the attitude of the parties toward
settlemente' Preliminary results from recent studies of Florida
mediators by Jim Alfim reflect the lack of a consensus on timing."
Thus, assembling general guidelines regarding appropriate timing of
referrals poses a difficult problem. 2
From the beginning of the pilot period, however, at least one judge
made it known that during the first months of the mediation program he
would pay close attention to the circumstances under which settlement
was achieved, and those in which mediation did not result in settlement.
Moreover, interchanges between Center mediators have brought about
reforms in the process, including a screening process in cases involving
division of marital property to make certain that relevant assets have been
valued prior to mediation. In some cases there may be pending motions,
a critical deposition, or other actions that are obstacles to successful
mediation. In these cases the mediator may identify such items to the
court in writing, but only with the consent of the parties.
Planners of the mediation program recognized that the success of the
Mediation Center depended upon limiting its effort to the available
resources. This strategy was especially critical in the early months of
operation, when considerable administrative time and energy were
devoted to developing office procedures and education, and before a
sizable cadre of mediators had been trained. Since court referrals were the
chief determinant of the volume and mix of cases at the Mediation
Center, the court's cooperation was necessary to ensure that such referrals
remained at manageable numbers. For example, although judges were
"

eFisher, supra note 125, at 59-60.
&'See
Brazil et al, supm note 67, at 281.

' See id.
See Alfim, supra note 112, at-61 (finding no group consensus among experienced mediators
regarding time when case is ripe for mediation).
' Professor Menkel-Meadow has concluded that there is no "magic taxonomy of case types that
will permit easing allocation" to mediation and other processes Menkel-Meadow, supra note 1, at
34. The new National Standards provide that, as a rule, "referral should be made at the earliest
possible time that the parties are able to make an informed choice about their participation in
mediation." MEDIATION SmANDARwD supra note 94, § 4.4. The Standards further provide, however,
that where "referral
is mandated, parties should have input on the question of when the case

should be referred to mediation, but the court itself should determine timing." Id. § 4.6.
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particularly eager to refer divorce and child custody matters, which
comprise a full third of their total caseload, to the Center they moderated
referrals pending special training of additional domestic mediators.
3. The Obligation to Appear and the Role of Attorneys
Rule 10 requires parties to appear at the mediation conference.
Unless otherwise agreed by the parties, "appearance" means that the
party, or a representative having settlement authority, must be present,
along with the party's attorney of record, if any.m In insurance cases,
the rule specifically requires the presence of "[a] representative of the
insurance carrier for any insured party who is not such a carrier's outside
counsel and who has full authority to settle without further
consultation." ' m
The rule further states that if a party fails to appear at a duly noticed
mediation session without cause, the court upon motion shall npose
sanctions against the absent party, including attorney's fees and costs. On
the other hand, the court does not expressly require the parties to "bargain
in good faith" or even to remain at the conference for any specific length
of time.'m Although recalcitrant parties are a recurring problem in this
and other programs,'
and there is a recent trend to establish rules
governing conduct in mediation,' 7 such provisions are extremely
difficult to apply in practice. m Already the problem has inspired
published decisions, and there will be more as lawyers sink their teeth
into the issue using the tools they know best.t
Attorneys are required to be present at mediation conferences under
Rule 10, although by agreement the parties sometimes may appear
without counseL' The rule does not define the role of attorneys or
m

An amendment currently being considered by the circuit court would require the presence of

a party, "or a rpresentative (other than the party's counsel of record)." The presence of counsel of
record would be permitted but not required. Revised Rule 10, supra note 206, C.4.
FAYErm COUNTY Cua. Cr. R. 10.
"m Indeed, the rule provides that mediation shall cease, among other things, when the parties "are

unwilling to proceed further." Id.
' See Alfim, supra note 112, at 63 (noting concern of some Honda mediators and attorneys that

parties just show up and "go through the motions").
Se genaul/y Room & McEwEN, srapm note 71, § 5.3 (describing state and federal statutes
and rules); Note, supra note 73, at 1096 (noting that some statutes have recently been amended to

requnre meamnngfu participation by a parties).
n See Alfim, supra note 112, at 64-66 (noting problems with enforcement of a mediation-ingood-faith rule that depends upon sulective criteria).
" See Menkel-Meadow, supra note 1, at 31 n.162.
&'e MEDIATION STANDARds, surqm note 94, § 5.1(c) (providing that mandatory programs

should permit lawyer participation when the parties wish it); id. § 10.2 (recommending that parties,
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offer any clue as to the part they are to play m mediation. It is clear,
however, that attorneys may sometimes play a valuable role in the
mediation process, and there certainly is no ethcal bar to such
participation m the Commonwealt&"3 In our program, attorney
participation is guided by the Mediation Center Guidelines. 2
4. Confidentiality

Confidentiality has been well recognized as a necessary means of
encouraging full and frank exchanges within mediatiom 23 The same

policies underlying evidentiary rules that limit the discovery and
admissibility of communications made during the course of settlement
discussions" and the desire to encourage the use of mediation have

persuaded a number of states to enact some form of legislation limiting
the admissibility of information exchanged in mediation. These limits on
admissibility vary widely in form and scopeins Other statutes and

judicial opinions establish a privilege for communications made within
mediatiom'

Kentucky has no such laws of general application.

General evidentiary rules provide only limited protection for
statements made during the course of settlement discussions. Kentucky's
statute, modeled on Federal Rule of Evidence 408, applies only to
compromise discussions where there is a claim that is disputed as to
validity or amoutt 7 It thus falls far short of covering the full range of

issues that are likely to be addressed in mediation. Furthermore, the
Kentucky rule, like the federal provision and most state protective rules,
in consultation with their attorneys, should have sight to decide whether attomey should be present).
But see supra note 223 (proposed amendment makes presence of attorney permitted but not reqinred;
rule clarified to indicate that attorney may not appear without party unless parties otherwise agree).
" See Ethics Comm. of the Kentucky Bar Ass'n Op. E-335, 53 Ky. BENcH & BAR, Sunmer
1989, at 47 (allowing lawyers to participate in divorce mediation, either in the role of mediator or

independent counsel for a party).
m See MEDTATION CEmR o KENrCKY, INa, GUDma E AND PROCEDURES FOR MEDIATION
[hereinafter GuDEMS].
' See Ror.Ens & McEwEN, supra note 71, § 8.2; see also Brazil et al., supra note 67, at 282
(noting that evaluators must maintain confidentiality to encourage full and frank communications by
parties, at least with respect to positions and case evaluation).
See RoGEns & McEwEN, supra note 71, § 8.1.
See generally id. §§ 83-8.8 (discussing evidentiary exclusions for comprornse discussions);
Bruce Iamn & Susan Hanse, Ethl= w ADR: Issues of Confidentiality and Neutrality, 22 BREF,
Fall 1992, at 14, 16. The new Administrative Dispute Resolution Act also contains confidentiality
provisions. See Administrative Dispute Resolution Act, 5 U.S.C. § 584 (Supp. 1992).
See Roam & McEwEN, supra note 71, §§ 8.10-8.17; see also Jennifer A. Mastrofski,
Recaminatrm of the Bar Incentves to Support Custody Mediakm, 9 MDmATiON Q., Fall 1991, at
21, 28 (discussing various ADR groups' ethics rules regarding confidentiality).
m
Ky. Rnv. STAT. ANN. § 422A.0408 (Baldwin Supp. 1993).
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excludes evidence only if it is offered for the purpose of proving liability for
or the invalidity of a clai or its amount. It "does not require exclusion when
the evidence is offered for another purpose, such as proving bias or prejudice
of a witness, negativing a contention of undue delay, or proving an effort to
obstruct a criminal investigation or prosecution." Finally, such provisions
may provide no protection m other forums not bound by the rles of
evidence, 9 and protect only those with standing.u
There are, of course, other options m the individual case. Judicil
protective orders, included in orders of referral, may be an effective
tool 2 41 Private nondisclosure agreements between the parties may also
provide some protection, although they do not represent a guarantee that
disclosures will not be made, or that there will be an adequate remedy if
they are 2 '
The dmfters of Rule 10 sought to establish a consistent policy offering
a higher degree of protection to statements made m mediation than that
provided by existing rules. Based on a then-pending amendment to the
Florida statute, the rule was conceived as the first of several planned tiers of
protection for communications made in mediation.243 The rule provides that
"all mediation documents and mediation commumcations are privileged and
confidential and shall not be disclosed." Such information is "not subject
to disclosure through discovery or any other process, and
not admissible
into evidence in any judicial or administrative proceeding." ' The provision
also states that "[n]o part of the mediation proceedings shall be considered a
public record."
The rule's protections, while broad, are by no means absolute. Disclosure
may be made if all parties consent in writing, if the information relates to
child abuse or neglect and is required to be disclosed, or if "the ..

' Id. See generaly RoGms & McEwEN, sumra note 71, § 8.6 (discussing purposes for which

settlement discsmons have been admitted).
'o
Mt

&' RoGERS & McEwEN, sipra note 71, § 8.7.
See
See id. § 8.8.

See Id. § 8.21.
See id. § 8.25 (discussing the effectiveness and policy considerations of nondisclosure

",

agmeents); see also Larson & Hansen, supra note 235, at 16 (discussing nondisclosure agreements
as a way of presermig confidentiality). These limitations, however, did not prevent the Mediation

Center from requinng such an agreement by all mediating parties, snce it is lely that sich
agreements do act as a general deterrence against disclosure. See infia text accompanying notes 274275.
" Other protections were to be provided by the Agreement to Mediate, the Guidelines and
Procedures of the Mediation Center, and Center practices. See bfra text accomsanying notes 274-

278.

" FAYErrE Co. CI. Cr. R. 10.

'Id.

zId.
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communications were made in furtherance of the commission of a crime
or fraud or as part of a plan to commit a crime or fraud. '' "
In addition, the rule specifically covers only cases referred by the
circuit court, and not disputes amving at the Center from other sources.
Likewise, the rule does not clearly address commumcations involving
nonmediators, including intake personnel and others involved in the
adminstration of a case referred to mediation at the Center, and notes
made by these individuals. An effort has been made to keep such
communications and records to a minimum.
The confidentiality provision of Rule 10 may also be subject to other
limitations, such as the constitutional right of a criminal defendant to
confront witnesses u And while the public right of access to trials
generally should not guarantee access to settlement discussions, 9
sunshine laws may do so when one of the parties is a public agencyY °
Finally, even if parties are required to participate m a private settlement
process that must be kept confidential, there are no limits on subsequent
publicity if the case goes to trial (so long as the settlement negotiations
themselves are kept confidential).
Related to concerns regarding preserving confidentiality were
questions regarding the nature of the mediator's commumcations with the
court. The reporting requirements of Rule 10 reflect the perception that
such commumcations should be minimal in number and content. The
mediator is required to notify the court only when: (1) a case is not
accepted for mediation, (2) a case is referred back after it has been
accepted, or (3) the mediation process has ended. 2 If mediation ends
without agreement, the mediator is also required to report the fact
"without comment or recommendation." 3 The final report may also
"identify any pending motions, outstanding legal issues, discovery process
or other action which, if resolved or completed, would facilitate
settlement," but only if the parties consentY'
Id.
,&e Davis v. Alaska, 415 U.S.308, 315-16 (1974); see also Roams & McEwEN, supra note
71,

§

8.17 (discussing the imt of a crmnal defendant's nght to confront witnesses on the

confidentiality of mediation proceedings).
14
Se ng., Cincinnati Gas & Elec. Co. v. General Elec. Co, 854 F.2d 900 (6th Cir. 1988). This
case is discussed in Meakel-Meadow, spra note 1, at 23-24, 26-28.
'

See gememily Rooms & McEwEN,

squra note 71, § 8.29 (discussing public access to

records); Meikel-Meadow, supra note 1, at 29-30 (exaning the issues raised regarding public
access to records under Florida's sunuline law).
See Menkel-Meadow, supra note 1, at 27-28.
FAYnnn Co. CHL Cr. R. 10.
l'Ths general approach is consistent with recently promulgated recommended standards. See
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Neither Rule 10 nor circuit court procedures provide for an explanation
to parties and attorneys of the nature and irrictions of mediation?' Given
the close proximity of the Center to the courts, however, information
(including copies of pertinent guidelines and procedures) is easy to obtam. In
the interest of addressing these questions at the time of referal, however,
printed brochures containing the most commonly asked questions and answers
regarding mediation at the Center have been provided to the judges for
distribution.
Ill. MEDIATION CENTER RULES AND PROCEDURES

On June 1, 1992, the Mediation Center of Kentucky opened its doors m
central Lexington, across the street from the Fayette County Courthouse. The

summer was spent organizing the office and developing and refining
guidelines and procedures, standard forms and letters, and policies for
volunteers and mediators.
On August 1, 1992, Kathy Binder began her appointment as the Center's
fill-time director. She was joined two months later by a fill-time staff
assistant and case administrator, Pat Allen.
The speed with which the Mediation Center's proposals became practical
reality was due in large part to the commitment of the Fayette County Circuit
Court, whose master commissioner's office provided partial funding to the
Center as a part of the court's mediation pilot project.
The structure of mediation at the Center is generally determined by the
Guidelines and Procedures for Mediation.' The Guidelines were designed
to address essential questions regarding the process and to provide mediators
and participants with considerable latitude in developing their own procedures

while avoiding unnecessary formalities. The Guidelines are supplemented
by the Policies and Procedures for Mediators.'
A. MediatorAppointment, the Agreement to Mediate, and the
Mediation Session
When a case is referred to the Center, the Director or Case Manager
usually appoints two mediators to hear the case. The co-mediation concept
supra note 94, § 12.0 (discussing limitations on commmnications between
mediators and court).
'" The STANDARDS FOR COURT-CONNECTED MEDIATION PROGRAMS recommend that information
MEDIA77ON STA.ARDS,

on the program and process be provided by the court. Id. § 3.2(b).
m See GunUn,
supra note 232.

ee id. § X

S e MEDIATION CEm OF Kswrucky, INC., POLICIS AND PROCEDURES FOR MEDIATORS
(July 1992) [hermmafter MEDIATOR POUCIES].
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has been employed successfully in a number of other programs. 9
Responding to an independent study, twenty-three Center mediators
identified various advantages of the team approach. First, different points
of view increase the potential for identifying issues of various kinds and
assist in generating movement."' Moreover, multiple mediators can
reduce concerns regarding perceived mediator bias; with this in mind,
male and female mediators normally are teamed for domestic mediation.
Additionally, co-mediation provides a valuable means of training
inexperienced mediators&m Although it is essential that co-mediators
have a mutual understanding regarding their respective roles in mediation,
this has not proven to be a problem.
The Center contacts potential mediators by phone to determine
whether they are willing and able to accept appointment in a particular
case. Since "[t]he effectiveness of the Mediation Center depends upon the
perception as well as the reality of impartiality on the part of Center
volunteers," mediators are generally admoished to "consider whether or
not [they have]
potential conflicts or scheduling constraints which
would preclude service."
Mediators are cautioned against accepting
appointment in any case where they do not believe they can serve with
impartiality. In any case, mediators must disclose to the Center Director
or Case Manager "past or present business, social or personal
relationships with parties or their counsel" 2" If the Center elects to
move forward with the appointment in spite of these relationships, the
information must be shared with the parties in order to give them the
opportunity to raise objections to the appointment.2 s
SSee Filner, supra note 201, at 18 (describing co-mediation m San Diego's mediation program);
Greenawalt, supra note 208, at 40 (describing state programs encouraging the use of two-member
teams consisting of a lawyer and a mental health professional m divorce/custody cases). InMassachusetts, commumity mediators work in teams of two that are selected to "mrm'o" either the
parties' race or sx. See Davis, supra note 93, at 308.
SIle study was conducted by a doctoral candidate in the Umversity of Kentucky College of
Communcations. The survey consisted of 28 open-ended questions relating to mediators' perceptions
and experiences in mediation, and, specifically, those behaviors and tactics that they found most
usef in mediation. See ill W. Hall, The Competent Mediator. A Commnumcation Alternative (Feb.
1993) (unpublished manuscni, on file with the author).
NI

Id. (manuscnpt at 20).
Id. (manuscript at 21).

See MEDIATOR Poucms, supra note 258.
d

See Id.

The Model Code of Professional Responsibility penmits a lawyer to act as an "impartial
arbitrator or impartial mediator' in matters involving present or former clients if there is disclosure
of the relaonship. MoD. CODE OF PROFESSONAL REoNsmmrrY Canon 5-20 (1985).
Draft ethics rules for Center mediators do not prohibit a mediator from later representing parties
in the future, so long as it is not in the same case. But see Standards of Practice for Family
Mediators, 17 PAm. L.Q. 455, 457 (1984) (prohibiting mediators from representing a party before,
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When the parties amve for mediation, the first order of business is the
signing ofthe Agreement to Mediate. Thls document establishes requrnements
of confidentiality that provide an additional tier of protection for
communications made m the process! .' The Agreement makes it clear that
the Mediation Center does not provide legal or financial advice, and
encourages parties to seek such advice from qualified professionals. It also

absolves the Mediation Center and the mediator(s) from liability to the parties
"for the results of the mediation, whether or not the [p]arties resolve their
dispute." 26 7 Finally, the Agreement incorporates by reference the Guidelines

and Procedures for Mediation, which, among other things, require the parties
"to make a good faith attempt to settle the dispute through mediation, to
cooperate with the mediator, and to be open, candid, and complete m [then']
efforts to resolve the dispute."268
Few rules are established for the mediation session. The mediator is m
charge, "acting as moderator and referee."6 9 Although the Guidelines
indicate that, generally, written material shall not be furnished to the mediator
prior to mediation, the parties may submit whatever material and information
the mediator deems necessary 70 Since mediation is aimed at reaching
agreement and is not an evidentiary hearing, the Center discourages the use
7
of witnesses! 1
Mediators are provided with general guidelines for seating the parties,
explaining the process, party statements and discussion, pnvate caucuses with
individual parties, and concluding the mediation. If the parties reach an
agreement, the Guidelines contemplate the preparation of a written agreement
during the mediation conference that will incorporate all settlement terms!'
The Policies and Procedures for Mediators recognize, however, that in some
cases a party may wish to have an attorney or other third party review the
agreement, or answer some factual question raised by the discussions.2 73
Accordingly, a follow-up conference will be appropriate in such cases.

during or after mediation).
Tis form of protection is limited to signatories, and is subject to certain other exceptions. e
Larson & Hansen, supra note 235, at 16.
' Mediation Center of Kentucky, Agreement to Mediate 2.
Guminuns, supra note 232, § 1.To effectively emphasize this obligation at the time of
mediation, the requirement should be conspicuously restated in the first lines of the Agreement to
Mediate.
2"

MEDIATOR PoLiCES, supra note 258.

'See GuIma S, supra note 232, § X Despite the general rule, a number of personal injury
and domestic mediators request some information on the nature of the issues in dispute. A summary
is often furnished by clerks of the court.
See id. § V.
27 See id.
§ VII.
"' MEDIATOR Poucns, supra note 258.
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B. Preserving Confidentiality
Both the Agreement to Mediate and the Guidelines and Procedures
for Mediation contain provisions purporting to bind the parties and the
mediator to strict obligations of confidentiality. Among other things, the
Agreement characterizes mediation as a "privileged settlement
conference;" forbids disclosures of settlement terms or the reasons for
ipasse (except as permitted by reporting requirements in the
Gmdelines); 4 forbids subpeonas directed against documents resulting
from the mediation or against mediators and other agents of the Center;
and forbids parties from seeking to introduce evidence of statements or
conduct during mediation in later proceedings.275
Another layer of protection for confidential information is afforded
by the use of caucuses; that is, separate meetings with individual parties.
Mediators are obliged to maintain confidences shared in these sessions if
requested to do so by a party.2 7
Communications between the mediator and the court are limited to
a mediation report filed at the conclusion of mediation. 2' In fact, as a
matter of Center policy such reports are filed by the Director of the
Center so as to avoid direct communications between the mediator and
the court. The report typically is limited to a statement that the mediation
has ended, and whether there was full settlement, partial settlement or no
agreement. No comment or recommendation is permitted, except that with
the parties' consent, the mediator may identify pending motions, legal
issues, discovery procedures or other action that would facilitate
settlement27
C. The Mediator'sRole
Center mediators do not "represent" parties,279 and are obliged not
to provide legal advice or professional counsel.' In their role as agents
See GUIDEUE,

supm note 232, § VIIL
Mediation Center of Kentucky, Inc., Newsletter, Jan. 1993, at 1. The Society of Professionals
in Dispute Resolution ("SPIDR") and the Academy of Family Mediators ("AFM") both impose
ethical obligations of confidentiality on mediatom See Mastrofslo, supra note 236, at 28.
r" See GurDBjNs, supru note 232, § II.
'"See Id. § VILI.
See id. § VIIL TIs provision tracks the language of the circuit court mediation rule. FAYEr
CouNTy Ca Cr. R. IOE.5. The guidelines are also consistent with the standards promulgated by
the Center for Dispute Settlement and the Institute of Judical Administration. See MEDIATION
SrANDARDS, supra note 94, § 12.0.
This is generally true of mediators. See Greenawalt, supra note 208, at 36.
t
See GuIDEuN&, supra note 232, § III.
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of reality, however, mediators sometimes field questions regarding, for
example, the likely disposition of a case at trial. Responses vary, ' but
Center mediators are repeatedly cautioned to avoid ironclad predictions
or conclusions regarding legal or factual issues. Mediators do not receive

evidence under oath and rarely have a grasp of the whole picture that
may emerge at trial. They are retained only to facilitate a meeting of the
minds.
Mediating parties are "expected and encouraged to retain their own

legal counsel."

In some situations mediators may find it necessary to

refer parties to their attorneys for advice 3 On occasion, regretfully,
attorneys "dump" cases into mediation without adequately preparing their
clients; in such circumstances it may be appropriate to postpone further

mediation until attorney and client have done their homework.
In some cases, it may be apparent to the mediator that the presence
of an attorney is necessary to communicate on behalf of a party, or to
redress a perceived imbalance in bargaining power.'

Of course, such

imbalances may also require a mediator to call a halt to mediation,
as in cases of spouse abuse.'

In an effort to identify such cases prior

to mediation, the Center recently established screening procedures for
domestic disputes.

The development and inplementation of these

procedures is one of the most innovative aspects of the current
program.

From the early days of the project, there was much discussion
regarding the propriety of combining mediation and adjudication
functions. The general concern was that unless parties could be assured
,See Fisher, supra note 125, at 63-64 (noting that a mediator may respond to questions
regarding results in arbitration or trial); Jacobs, supra note 85, at 33 (providing an example of a
mediator telling parties to complex commercial agreement "how tns is going to play m court and
what the likely damages am
"); Mastrofaki, sutpra note 236, at 26 (providing an example of
a mediator informng parties as to iely disposition of child custody case by judge).
m
GuiraEms, supra note 232, § III.
See Larson & Hansen, supra note 235, at 16.
See Singer et al., supra note 119, at 290.
See Greenawalt, supra note 208, at 40 (discussing concerns regarding imbalance of bargaining
power).
' See Penny L. Wilinch, Resolving the Legal Problems of the Poor: A Focus on Mediation i
Domestic Relations Cases, 22 CLEAIGHOUSE Rnv. 1373, 1377 (1989) ("In the domestic violence
situation, mediation has been deemed dangerous for the battered woman, because neither good faith
nor equality of bargaining power exists m abattering relationship.") (footnote omitted); Woods, supra
note 130, at 435 ("Mediation trializes family law issues by relegating them to a lesser forum.").
',
See Gary W. Paqun, The Development and Organzzation ofDomestic Relations Mediation in
a Multi-Function Mediation Center inKentucky 81 KY. .J.
1133, 1144 (1992-93).
' The development of these procedures was largely the work of the Center's current VicePresident, Linda Harvey.
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that the mediator would have no role to play m the later adjudication,
they would be unable to fully and freely discuss their position and
settlement prospects with the mediator. Likewise, there are legitimate
concerns that exparte communications between parties and the mediator
will influence the latter's decision.
While such dual roles are not
proscribed by public policy m the realm of private agreement, it was
determined that there should be no hint of overlap between mediation
under Center auspices and the judicial function. In this spirit
communications between the Center and the court were formally
limited.'
Moreover, judicial law clerks trained as mediators are
assigned only to small claims, or to circuit court cases referred by judges
other than the one to whom they are assigned.
Ethical rules for judges, lawyers, and arbitrators do not address the
role of the mediator,' and although the American Bar Association has
proposed standards of practice, there is no generally recognized set of
ethical guidelines for mediators.2 The Center is currently formulating
ethical guidelines for its mediators.
D. The Role of Attorneys
Although Center Guidelines contemplate that attorneys may be
present in mediatione 3 the Center encourages parties to play the
prmary role, explaining the issues to the mediator and actively
participating in the resolution of the dispute.' Attorneys, if present, are
generally expected to play the secondary role of observer and
counselor ms
This is not to say that attorneys do not fulfill important functions
before and during mediation.' As advisers, they often have much to

, See Menkel-Meadow, supra note 1, at 32-33, 43; Note, supra note 73, at 1098.
See MEDIATION STANDARDs, squp
note 94, § 9.4 ("Mediators should not make
recommendations regarding the substance or recommended outcome of a case to the court.").
"' Lawyers who serve as mediators may have additional ethical obligations regarding past or
future legal representation of the parties. See W'ilnch, supra note 286, at 1376. There should,

however, be no proibition on attorneys acting as mediators.
m
See
& Larson & Hansen, supra note 235, at 16.
m See GUIDULcs, supra note 232, § M.
tm

Id. § VL

See Mastrofbl, supra note 236, at 22 (discussing the role of attorneys in custody mediation).
A number of sources offer helpful guidelines for this new advocacy role. Se, eg., Fisher,supra note
125, at 61-64; Jeffrey G. Kichaven & Vich Stone, Preparngfor Mediaikm, 18 Lrio., Fall 1991,

at 40, 41-42; Park et al., supra note 81, at 638-41.
See McEwen, supra note 65, at 87 (reporting research that reveals significant role of attorneys

in divorce mediation). The National Standards for Court-Connected Mediation call upon courts and
mediators to cooperate with the bar in educating attorneys regarding their roles in mediation.
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do with creating m their clients a positive or negative attitude toward
mediation. They must prepare their client for the process, and, where
9
necessary, serve the speaker role m mediatioen

Far from being "rashly aggressive [types] who litigate every case with
disregard for the broader, long-term interests of the oient,'

attorneys

fiequently are supportive of the mediation process. Increasingly, referrals
to the Center are from local lawyers who see no need to wait for courtmandated mediation.
Attorneys often welcome mediation as an opportunity to force clients to
face hard facts and acknowledge the weaknesses of the case.eI Even if no
agreement results, the process may also provide attorneys with important
information-not necessarily admissible evidence, but a better sense of the

issues m dispute, the opponent's positions, and the client's real needs'
If mediation succeeds, great dividends may be reaped by the attorney. In
one recent case, a local lawyer was representing an out-of-town client for the
first time. Soon after pleadings were filed, he advised his client to agree to

submit the dispute to the Mediation Center. Shortly after, the case was
resolved m mediation. The satisfied client thereupon informed his lawyer that,
having produced such satisfactory results so quickly, he would thenceforth
receive all of the client's business.
At the same time, mediation is not umversally appreciated. To some, it
represents a challenge to the adversary culture, relegating advocacy to
second-class status and not only letting nonlawyers into the system, but
placing them in key roles.' Some, accustomed to negotiating on behalf of
their clients, fear a loss of control of the process. Attorneys' egos and
attomeys'betterment become tacit issues, especially when an attorney's fee is
contingent on the final outcome?05
MEDiAON rSANDARD, szpra note 94, § 103.
"ISee Mastsohkh smr note 236, at 24-25. The National Standards for Court-Connected
Mediation call upon cornts to "encourage attorneys to advise their clients on the advantages,
disadvantages, and strategies for usng mediation." MEDIATION STDADS, upra note 94, § 10.1.
M
e Singer ct al., sura note 119, at 290.
2
"Wfllnch, sipra note 286, at 1375.
ee Mastrofla, supra note 236, at22 (noting a 1986 survey of attorneys that indicates strong
motivations to reinforce court-based custody mediation). A recent A.B.A.-sponsored mrvey of
construction attorneys revealed overwhelxung rejection of the notion that prong mediation is
nteipreted as a mgn of weakness. See Stipanowich & Henderson, Medaon and MOW of
Costn Disputes, supra note 2.
20 See Alfim, supra note 112, at 62; Mastrofki, supra note 236, at 24.
See Mastrofaka, supra note 236, at 26-27.
ee
m &g., McEwen, sipra note 65, at 80.
Se4 ag., Mastraki, supra note 236. at 24 (discusmng concerns of domestic attorneys
regarding custody mediation).
' One cmuit court judge observed that "[longtime practitioners of the law may have some
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An abiding concern is that attorneys and parties will use mediation
strictly as a device for discovery, or for purposes of delay. The use of
mediation for discovery, which at least one survey suggests is
exaggerated,
may be redressed to some degree by the mediator's
supervision of discussions and by skillful use of the caucus. And while
identifying recalcitrant parties seeking merely to delay trial is a difficult
task, a clue is provided where a party is absent, and only ns or her
attorney is present at the mediation conference. Unless otherwise agreed,
parties cannot and must not be permitted to send their attorney to

mediation on their behalf Pending amendments to the local circuit court
mediation rule make this abundantly clear.
IV. MEDIATOR QuAIFcATIONS AND TRAmNG

Our lengthy discussion regarding the necessary qualifications of
While adhering m
mediators mirrored national debate on the subject

some other respects to the Florida model, we generally avoided that
program's experiential or educational requirements.'
Although the Center Board initially adopted recommendations calling
for mediators of circuit court-referred cases to be attorneys, or other
mediators acceptable to the parties, we have come to
academic qualifications in related fields are no guarantee
mediator.3 " As former SPIDR president George Nicolau
echoing statistics developed by SPIDR, there is "a

recognize that

of success as a
recently noted,
large body of

experience clearly demonstrating that advanced degrees or legal training

reluctance to conform their practice to a method that allows the parties to make their feelings about
the case known to the other side or to speak openly about one's theory of the case in order to arrve
at a counpronse." Commending the concept of mediation as a "reasonable alternative to the
emotionally and financially draining ordeal of trial by jury," she admonished local attorneys to
mediate in good faith-or risk imposition of sanctions. Hon. Rebecca M.Overatret, A Viewfwom the
Bench: Mediation Center-Attitude Adjustment, FAYumECry BAR ASS'N BAR NEws (May-June
1993) 26.
With time, however, more and more attorneys are coming to understand and appreciate the
mgnificant role played by the Mediation Center in dispute resolution. On April 30, 1993, eleven
months after the Center began accepting cases, the Fayette County Bar Association conferred its Law
Day Award upon the Center. See bnfia note 338.
See Stipunowich & Henderson, Settling Cnstruction Disputes by Mediation, Mhzi-Tria and
Other Processes-The ABA Forum Survy, supra note 2, at 9.
See Revised Rule 10, supra note 206, C.4.
ee Alfim, supra note 112, at 48-49.
&.
at 49 n.8 (discussing Florida's system).
See Id.
ii*See Singer etal., supra note 119, at 291.
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were not appropriate criteria of competency,"" and that legal training was
not a necessary requisite 2

In practice, the policy of using co-mediators has proven to be a
satisfactory way of addressing parties' concerns regarding appropriate
qualifications. Advocates who are concerned about nonlawyers participating
m dispute resolution may be less inclined to object if any mediator who is not
an attorney is teamed with a mediator who is.
Center mediators come from all walks of life. Although most are
attorneys, trainees have included social workers, educators, contractors,
architects, psychologists, health care professionals and administrators,
appraisers, fill-time volunteers, and selected law and university students. In
addition, many judges and court personnel have participated in the training
as a way of better understanding the mediation process.
The Center has had no difficulty m attracting large numbers of volunteers
to the program from all parts of the community. Trainees have been selected
with the goals of securing the broadest possible representation of different
sectors of the community, and of addressing the most pressing needs of the
circuit court, such as domestic and personal mjury cases.
Lawyer participation has been enhanced by the perception that mediation
training makes better lawyers, 313 and by Kentucky Supreme Court Chief
Justice Stephens's recent declaration that service as a mediator is an
appropriate (and low risk) means of fulfilling pro bono obligations 1 '
Mediator tramiig also qualifies for continuing legal education credit. Thus far,
more than 100 persons have received training through the Center. Many have
also received advanced trammg in domestic relations mediation.
All Center mediators are required to take training in mediation
procedures, including monitored skills tramiig. Recently, thns training was
expanded from two-and-one-half days to four. Domestic mediators are

"'Nicolau,

supra note 185, at 19 (recommending mediator certification based on performanre

rather than educational or professional background).

"' Barbara Filner, Director of Traimng for the San Diego Mediation Center, observed that
community mediators are experts in the mediation process, but not necessarily in the
subject area of the dispute. They are often more effective mediators than attorneys or
retired judges because they are not seduced by their own knowledge into becoming advice
dispensers or dealmakers.
.In order to mediate one schooled in advocacy must unlearn
or let go of what may be "best" for the parties or what may be the legal rights of the

partie.
Filner, supra note 201, at 17. Edith Pnmm of the Justice Center of Atlanta concurs wholeheartedly.
Interview with Edith Pmmn, supra note 148. For a general discussion of how mandatory mediation
programs can maintain mediators, see Note, supra note 73, at 1100-01 & nn.106-08.
"' In some cases, the author and others have observed, experience as a mediator also proves more
fulfilling than advocacy. At least one of our practitioner/volunteers has already forsaken trial practice
to mediate full time.
"' Open Letter from Chef Justice Robert Stephens (Feb. 28, 1992) (on file with author).
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required to participate m a further training course emphasizing the
particular issues and concerns arising in divorce and child custody
3 15

cases.

From the beginning, the Center has benefited from the advice and
guidance of some of the nation's leading experts on mediation. Our
mediator training programs were no exception.
The initial orientation for Center mediators was conducted by Dr.
Joseph Stulberg and a team of experienced trainers prior to the opening
of the Center. The presentation was a variant on the program developed
by Dr. Stulberg for the Florida Circuit Court Mediation Program, and
emphasized roleplaymg exercises. Further training m Center policies and
procedures was conducted on a subsequent weekend.
Shortly thereafter, a second cadre of mediators was trained by Sharon
Press, Director of the Florida Dispute Resolution Center, and Karen
Zerhusen, a professional mediator, adjunct law professor, and adviser to
the Center. Over time, efforts have been directed at improving our
capability to be self-sufficient in the training of mediators. We do,
however, continue to rely m part on outside professional assistance.
A valuable innovation by the Center's recruitment and training ann
is the practice of holding periodic continuing education programs for
volunteer mediators. The sessions permit mediators to be made aware of
helpful strategies and techniques and, more importantly, to raise questions
and share concerns arising from their experiences.
An important source of information regarding our strengths and
weaknesses is the evaluations that are routinely completed by all
participants at the conclusion of each mediation. Center staff closely
monitor these results.""
V. SMALL CLAIMS MEDIATION

Small claims mediation has been successfully employed in a variety
of settings, often using volunteer mediators. An example is Florida's

.' See Paquin, supmr note 287, at 1143.
"' Currently, we fall short of the San Diego Mediation Cente, winch requires "a year of
apprenticeship, ongoing supervision, and follow-up on every mediation." See Filner, supra note 201,
at 18. Recently, however, the Center's Executive Connittee and staff elected to initiate a "mentorship
program." Under this approach, each trainee will be required to observe two mediations after traimng
and prior to mediating, and will then be paired with an experienced 'mentof' mediator for three comediations. At the conclusion of the third mediation, the mentor will prepare a written evaluation of

the new mediator.
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program, which dates from the first "wave" of court-annexed mediation
reform in that state. 17 In Maine, small claims mediation was the subject
of intensive, empirical study."' The success of these projects
recommended small claims as an early focus of the Mediation Center
efforts.
The small claims court of Fayette district court has jurisdiction over
civil disputes involving $1,500 or less. 9 Small claims cases are heard
every day of the week beginning in late morning; hearings are usually
concluded by noon. District court judges are assigned small clamis duty
on a rotating basis. Tis abbreviated process begins when a plaintiff files
a claim with the district court clerk, who notifies the defendant and sets
the case for trial. Court sessions begin with the calling of the docket; in
many cases, the absence of one or both parties dictates a default judgment
or dismissal. Where both parties are present, the judge typically
encourages the parties to step into the hall to discuss the possibility of
settlement. If no settlement is reached, the case is heard by the judge; a
decision usually is rendered on the spot. Of course, the threat of
impending adjudication motivates many parties to settle prior to the
hearing.
The rationale for mediation of small claims is in many respects the same
as that offered in larger cases: more flexible results, party participation in
decision making, and preserved relationships. On the other hand, mediation
offers no respite from extended trial process in tis setting, which is itself an
innovation to shorten the path to justice. To the contrary, introducing an
additional procedual element without sacrificing the speed and efficiency of
abbreviated process is the special challenge of small claims mediation.
After consultation with the district court panel, it was agreed that
mediation would be conducted in court on the day of the hearing.
Observations of court claims proceedings made it clear that even if mediators
were assigned no more than one or two cases each, they would have limited
time to facilitate discussions. In order to reduce time pressures, the docket call
was moved forward an hour, from 10:30 am. to 9:30 a.m., thus extending the
time before
trial. Where possible, mediators are limited to one or two
20
cases.

"' See Alfim, supra note 112, at 50. The first focus of these "citizen dispute settlement" programs
was mnnor cnmnal cases, like the night mediation program in our own district court; later, some of
the CDS programs began to address small civil claims. Id.

' See McEwen & Maiman, supra note 82. This study was revisited in Craig A. McEwen &
Richard J. Maiman, Coercion and Consent: A Tale of Two Court Reforms, 10 LAw & PoL'Y 3
(1988).
See KY. RErV. STAT. ANN. § 29A.230 (Miche 1988).

0 There are exceptions, however. The record may be five mediations in one day, four ofwlnch
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Another concern involved integration of mediation into past judicial
routine. Consistent with past practice, some judges sent the parties to the
hallway to discuss settlement; if they were unable to reach an agreement
by themselves, they were directed to the mediator. This had two
consequences: mediators had less tume to work with the parties, and the
parties, having hardened in their positions, were less inclined to settle. As
a result, this practice has been abandoned by some judges; cases are
referred directly to mediation at the time of docket call.
A final issue concerned the setting of mediation. Space is at a
premium in district court, and mediation sessions are often conducted in
a small room adjoining the courtroom-a space mediators have described
as "stark," "cliical," and even "terrible."32' Seating options are limited,
and interruptions frequent. In other cases, mediation is conducted in the
hallway outside the courtroom. Unfortunately, these problems remainm
Although small claims mediation involves time constraints that are
unknown in the typical Center mediation, statistics for the first seven
months of the program reflect a settlement rate of fifty-nine percent.'
VL FUNDING & SUPPORT
A. The Costs of Running a Community Mediation Center
Funding is the central problem for programs like the Mediation
Center of Kentucky." Even an all-volunteer program entails certain
inevitable expenses, including the cost of training and insuring mediators,
staffing and administration, and physical plant expenses.
At the core of any program such as ours is a cadre of well-trained
volunteers. Although some mediators will continue to work with the
Center over time, natural attrition will require new mediators to be trained
at regular intervals.

were successful.
",See Hall, srpm note 260 (manuscript at 14).
" Efforts to correct this situation are underway. See Mediation Center of Kentucky, Inc.,
Procedures for Small Clims Mediation (Tentative Draft). These appear to be common problems. See
Davis, supra note 93, at 308 (discussing mediation of small claims in Massachusetts).
'" In the interest of assisting small claims court mediators in making the most of their
abbeated sessions, an experienced small clims mediator recently prepared a set of guidelines for
the Center. Among is "tips and techiques"- briefly explain the consequences of a failure to settle,
such as the wage garnshment which may follow upon a failure to pay a plaintiff'sjudgment; and
"[e]ncourage commumcation by writing each party's address and phone number on the settlement
agreement so flexibility is possible if a payment is late or not made." MARK BRENGELMAN, Top TEN
SMALL CLAIMS COURT Tips AND TEcHNIQuES (May, 1993).
n' See4 ag., Davis, supra note 93, at 309.

KENTUCKY LAW JOURNAL

[Vol 81

In the interest of ensuring the best possible start, we sought out
nationally recognized experts for initial orientation and training sessions.
Even though some of our teachers graciously volunteered their time, the
total cost of training our initial corps of mediators ran into the thousands
of dollars. Although we intend to become self-sufficient in this regard,
and have taken major steps toward developing and presenting our own
basic and domestic mediator training programs, it will be essential to
continue to allocate some funds for training purposes.
The Center is also committed to a program of continuing education
for our mediators. Thus far, however, these programs, which consist of
presentations by professional mediators, psychologists, and others,
discussions of common problems, or roleplaying exercises, have been
conducted without cost to the Center.
Any thought that a program of our scope could be administered by
volunteers was laid to rest in the early days and weeks of the program's
existence. The burden of developing and refining Center policies and
procedures, including a workable case filing system, requires considerable
effort. In addition, there are administrative questions that must be
attended to on a daily basis (including troubleshooting the inevitable
problems that arise in dealing with complex interpersonal relationships).
Finally, the director faces a not inconsiderable public relations task, and,
consistent with the Center's broader mission, the obligation to explore and
address the many and vaned needs of the community and region for
mediation services.
Although it was important that the director have mediation training
and an appreciation of its advantages and limitations, other individual
characteristics were just as important: administrative ability, public
relations skills, and, if possible, a good relationship with the bench and
bar. We were fortunate to find an interested and energetic individual with
these qualifications.
To accomplish all of the assigned tasks, the director must be able to
delegate much of the daily work of the Center to others, including case
intake and scheduling (a very time-consuming function), meeting parties
and attorneys, dealing with phone mquires, and clerical tasks. In the
early going, all of these jobs were performed by volunteers. It was clear,
however, that even the brightest and most committed volunteer labor was
unable to perform adequately without continuous supervision. In order to
free the Center director from thins onerous supervisory obligation, it was
necessary to hire an office manager/case administrator. The addition of
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this individual has dramatically improved the ability of the Center to
accomplish its various missions.
In addition to salary and benefits, it is important to provide ongoing
training for staff, particularly if part of their function is to tram other
mediators. Related costs include advanced mediation and negotiation
seminars, and membershlp and participation m the Society of
Professionals in Dispute Resolution ("SPIDR").
One beauty of mediation is its adaptability to different surroundings;
all that is needed is an acceptable meeting room. A court-connected
program, however, should be located m close proximity to the courthouse
in a location that is generally accessible to its users. The setting should
be a neutral one offering privacy and a modicum of comfort to
participants. If multiple mediations are to occur simultaneously, several
conference rooms may be needed.
The Mediation Center located a suitable space within a block of the
courthouse-the former site of law offices. Although satisfactory for most
purposes, these rooms have occasionally proven too small for mediation
of multiparty disputes; in such cases conference rooms m nearby law
firms have been utilized. Although entrance steps present a potential
obstacle to disabled persons, arrangements may be made to mediate m the
courthouse, which is fully wheelchair accessible.
Aside from the foregoing, insurance premiums represent the largest
annual expense of the Center. These include property insurance, general
liability insurance, and professional liability insurance for mediators and

others.
While professional mediator liability is more of a specter than a
substantial possibility, no mediation program can afford to operate
without errors and omissions insurance covering officers, directors, and
volunteers. Investigations revealed only one United States company
offering professional liability insurance for mediation services."
A more likely eventuality is accidental injury. Mediators and directors
who serve without expectation of pay may receive affordable accident and
personal liability insurance and excess automobile liability protection
through the Kentucky State Department of Social Services.
The most significant protection, however, may be statutory in nature.
Under Kentucky law, uncompensated directors, officers, and volunteers
of tax exempt, nonprofit organizations are immune from civil liability for
" Coverage i limited to members of SPIDR, or volunteer orgamzations headed by members of

SPIDR.
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acts or omissions within the scope
damage or injury caused by good faith
6
of their official functions or duties.2
Printing and copying expenses also require a substantial outlay by the
Center. Center paperwork includes a daily spate of letters, intake forms,
evaluations, and court reports.
In the interest of facilitating scheduling and other communications,
multiple phone lines are a necessity. A facsimile machine is highly
desirable.
B. Potential Sources of Funding
Our early research raised doubts that the Center would ever be able
to sustain itself on fees for case admmstration and consulting. Our
primary model, the Atlanta Justice Center, charges no administrative fee
to mediating parties, and receives less than a third of its budget from
consulting and training for other programs. 7 On the other hand, the
Center for Mediation of Disputes in Cincmnati3 now charges hourly
mediation fees, but still depends to a great extent upon grants received
during its first years of operation.
After much discussion, our board decided to charge a relatively
nominal administrative fee for each meeting with the mediators. The
fee-thirty dollars per party per session in circuit court-referred cases-was
intended to be commensurate with standard judicial filing fees. The board
regarded it as important to keep the direct costs of mediation as low as
possi'ble to encourage voluntary use of the process and to dimiish
concerns regarding the cost of court-mandated mediation. Of course, no
fees are charged to those unable to pay.
Since the Center opened and more and more local attorneys have had
experience with mediation at the Center, a number have voiced the
opinion that Center fees should be more commensurate with the value of
the services provided. On the other hand, the board is committed to
" See KY. REv. STAT. ANN. § 411.200 (Miche 1988). One recent federal court decision is of
pertinent interest. In that case, the court immumzed a state court-appointed "case evaluator" frum
liability for a breach of confidentiality on the grounds that court-appointed mediators, among others,
act in a quasi-judicial capacity. The -case did not distinguish between pare mediation and
evaluation/reporting functions. Wagshal v. Foster, 61 U.S.L.W. 2501, 2501-02 (D. D.C. Feb. 5,
1993).
:22 Interview with Edith Prinmm, supra note 148.
'SNow renamed the Center for Resolution of Disputes.
When one multimillion-dollar claim was mediated to settlement by a Center volunteer, the

parties felt so appreciative of the mediator's hard work that they collectively expressed the desire to
reward him in some way for Is efforts; instead, they were persuaded to make a joint gift to the
Center in his name.
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a volunteer program, and one that offers mediation at reasonable rates. As
of tins writing, an independent committee of the local bench and bar is
conferring to consider the question and develop a proposed fee schedule.
Funds are also being generated by consulting arrangements with
organizations seeking mediation training or services. Thus far, however,
the Center has not developed a uniform policy for such arrangements.
In the 1970s, Law Enforcement Assistance Association ("LEAA')
funds were the lifeblood of many community mediation programs. When
this money disappeared, programs either found other sources of funding
or closed their doors. Today, some state programs are supported by state
agencies; an example is the Massachusetts Department of Social
Services.' The Atlanta Justice Center receives most of its funding from
the governments of three counties in the Atlanta metropolitan area.331
Although the Kentucky legislature provided pilot funding for the
Louisville Family Court project, 3 2 the timing of our own program made
such funding impossible during the last legislative session. Particularly m
light of the statewide mission of the Center, however, such appropriations
may be sought m the future.
In New York, the unified court system operates the Community
Dispute Resolution Center. Florida has a nationally renowned courtannexed mediation/arbitration program; statewide administratve services
are a joint function of the Florida Supreme Court and Florida State
Umversity College of LawY An increase in court filing fees funds San
3 These are but a few of the formulas for
Diego's mediation project?"
court-firnded administration of court-connected mediation.
From the beginning, the courts provided substantial guidance and
moral support to the Mediation Center program. When it was first

proposed that pilot funding for a director might be available through the
circuit court master commissioner's office, some board members were
concerned that such an arrangement would compromise the board's
oversight capability. Eventually, however, these doubts were overcome
by the assurances of local judges, and with the court's assistance one of
the Center's major financial concerns was satisfactorily addressed. The
Administrative Office of the Courts ("AOC"), while not providing

See, Davis, spra note 93, at 308.
'"Interview with Edith Pnnm, supmra note 146.

2See Graham, supra note 38, at 1108.
' See Chrstian, supra note 141, at 1104; see also Davis, supra note 93, at 308 (discussing
Massachusetts' district court mediation program).
' See Press, supra note 153, at 1044; see also Nicolau, supra note 185, at 19 (discussing
Massachusetts'and New Yok's state-funded mediation centers).
' See Filner, supra note 201, at 17.
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financial support, has assisted the Center m a number of ways. In addition
to providing most of the office furishings for the Center, the AOC has
approved mediation training programs for continuing legal education
credit, thus giving added encouragement to attorneys to volunteer as
mediators.
During the past two decades private charities and foundations have
provided considerable short-term funding for community mediation
programs. Unfortunately, some of these organizations are no longer
granting seed money to programs such as ours, and there are increasing
demands on those that still do. Current grant programs are often limited
to particular kinds of projects, such as programs dealing with public
policy disputes.
Bar organizations often play a key role in the success or failure of
ADR programs. Reflecting the growing awareness of such alternatives,
the current president of the Kentucky Bar Association has made ADR a
primary focus of Ins tenure m office,33 and a committee of the bar is
currently formulating recommendations for court-annexed ADR m the
Commonwealth.
Meanwhile, the official reception accorded the Mediation Center of
Kentucky has been increasingly enthusiastic. Center representatives have
been invited to make presentations before numerous bar meetings,
encouraging many attorneys and a number of law firms to pledge
considerable time, energy, equipment, and financial resources to the
program.
Although financial support from bar organizations has not been great,
this is largely a function of difficult economic times, fight budgets, and
the multitude of competing demands confronting official funding sources.
The Kentucky Interest on Lawyer's Trust Accounts ("IOLTA") Fund, for
example, must also consider the significant needs of regional pro bono
programs. If mediation can be shown to be an effective means of
resolving many of the cases that now overburden other bar-sponsored
programs, the mediation alternative may be viewed in a different
3 37
light.
On Law Day, 1993, the Mediation Center of Kentucky was
recognized by the Fayette County Bar Association for its significant

'' See Ellen Razor, Campbell Assumes Leadershtv of Bar Associ'on, 3 Ky. BAR NEWS,
Summer 1992, at 1, 2.
' As Linda Singer notes, "the new forms of dispute resolution hold the potential for resolving
significant numbers of individual cases which are now litigated by legal services attorneys, thus
fieeing legal services resources for litigation with wider potential impact:" Singer, supra note 72, at
569.
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contributions to the legal system and community. '
This strong
accolade hopefully augurs well for future support by the organized bar.

The Bar Association Resolution states as follows:
LAW DAY 1993
RESOLUTION
FAYE1IE COUNTY BAR ASSOCIATION, INC.
WHEREAS, the Mediation Center of Kentucky, Inc. was organized as a not-for-profit
corporation after extensive study and work by a task force containing representatives of
the legal system, the business community, Urban County Government, the school system,
social service agencies and the Lexington community at large; and
WHEREAS, the Mediation Center of Kentucky, Inc., has undertaken to provide free
or affordable methods of dispute resolution outside the Court system for all manner of
disputes, through the training and services of volunteer mediators; and
WHEREAS, the Mediation Center of Kentucky, Inc. has been a community effort,
assisted by charitable contributions and gifts in land from law firms, businesses and
individuals; and
WHEREAS, the Mediation Center of Kentucky, Inc. has already provided free
mediation trainng to over ninety (90) lawyers and non-lawyers, and is now beginning to
offer advanced domestic relations mediation training as well; and
WHEREAS, the Mediation Center of Kentucky, Inc. has afforded a valuable
opportunity for interaction between the legal comnmunity and non-lawyers; and
WHEREAS, the Mediation Center of Kentucky, Inc. already has demonstrated its
value to the Court system and litigants in Fayette County by the mediation of many
pending lawsuits from Fayette Circuit Court as well as small claim matters from Fayette
District Court, with a remarkable settlement rate; and
WHEREAS, the Mediation Center of Kentucky, Inc. has provided business and
professional groups such as the Lexington Board of Realtors with an alternative dispute
mechanism which will reduce the number of lawsuits resulting from disputes between
business or professional people and their customers or clients; and
WHEREAS, the Mediation Center of Kentucky, Inc. already has provided, and
promises to continue to be, a great example of the value of alternative dispute resolution
programs and cooperative efforts between the Bench and Bar and the local community,
and
WHEREAS, the Mediation Center of Kentucky, Inc. has served to promote the speedy
admunistration of justice, both directly and indirectly, but settling cases in litigation and

by settling matters so as to avoid litigation, thereby allowing Judges to devote more time
and attention to cases which cannot be settled by mediation; and
WHEREAS, the Mediation Center of Kentucky, Inc. has provided a valuable way for
attorneys to advance their professional skills and to fulfill their pro bono obligations to
the comnmnity,
NOW THEREFORE, BE IT RESOLVED, that the Board of Directors of the Fayette
County Bar Association, Inc. heartily commend the Mediation Center of Kentucky, Inc.,
its organizers, volunteer mediations and all other participants for their collective
contributions to the legal system and a better community in Lexington, Fayette County,
Kentucky.
Done this 30th day of April, 1993, LAW DAY.
ATIS:

John G. Irvin
SECRETARY

James H. Framer
PRESIDENT

mI
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On the national scene, business and industry have discovered the
value of informal dispute resolution, as reflected in the growing number
of companies and individuals who have signed the Center for Public
Resources pledge to seek out-of-court solutions." 9 In particular, many
insurance companies are encouraging the use of mediation to settle

claims.'
A number of local businesses have made substantial contributions to
the Center. Some of these gifts were prompted by satisfaction with a
recently completed mediation. Often, contributions are rn-kind, like the
equipment donated by a local computer manufacturer.
VIL EVALUATION OF MEDIATION EFFORTS

How does one evaluate the success of a single mediation, let alone
an entire program? This question has stumped researchers in several
disciplines. The most obvious measure is whether or not agreement is
achieved,M 1 particularly when the program tends to address
controversies that are the subject of court actions.
On the other hand, settlement rates are only one part of the
picture.' 2 There are a number of other ways in which to assess

' ee eg., Major Food Companies Agree to CPR Plan to Try ADR for 90 Days Before Filing
Lawsuits, 11 ALTERNATIVS TO THlHIGH COST OF LmG. 23 (1993).
' See, e-g., Mediation, Arbitration Venues Offer Corporate Litigants Justice-in-une, 9 Bus. J.
OF MILWAUKEE INC., July 4, 1992, at 6.
"4'See JospPH STULBERG, TAKING CHARGE, MANAGING CONFmcr 124 (1987) ('The ultimate

criteon of effectiveness or success of mediation is whether or not the intervention aclueves
[settlement]."); Thomas A. Kochan & Todd lick, The Public Sector Mediation Process: A Theory and
Empircal Examiation, 22 1. CONFLIcr REsOL. 209, 211-12 (1978) ("[Mleasure[s] of mediation
effectiveness [include] the proportion of issues that are resolved dunng the mediation process [and]
the degree of movement
toward agreement by the parties dunng the mediation intervention");
Jamee A. Roebl & Royer F. Cook, Issues w Mediation: Rhetonc and Reality Revsited, 41 J. So.
Ismms161, 162 (1985) ("Mediation should be judged on how well it resolves disputes between
conflicting parties.").
Lim and Carnevale, in the most rigorous study of mediation outcomes conducted to date,
suggest that outcomes fall into one of three categories: (1) general settlement, (2) mediator outcomes,
and (3) improved relationship. Rodney G. Lim & Peter J. D. Carnevale, Contingencies in the
Mediation of Disputes, 58 J. PER & Soc. PSYCHOL. 259, 267 (1990). Subcategories of general
settlement include "overall success," "number of issues reduced," and "lasting agreement reached."

Id. at 267; see also Susan S. Sibley & Sally E.Merry, Mediator Settlement Strategies, 8 LAw &
PoL'Y, Jan. 1986, at 7, 19 ("The purpose of mediation is to reach settlement.").
" For instance, the recent National Standards for Court-Connected Programs provide that
"[slettlement rates should not be the sole criterion for mediation program finding, mediator
advancement, or program evaluation:" MEDIATION STANDARDS, supra note 94, § l1A.
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mediation, in the discrete case and systemically.3'

Has mediation

improved channels of communication between the parties, or strengthened
the relation? Has the process helped to clarify party views or interests?
Has it identified realistic options, or helped the parties reach general or
specific understandings? How effective was the mediator (or, m our

typical case, the mediation team)? If an agreement was reached, is it
perceived as "fair" 9 Is it likely to endure? What remedies or undertakings

were achieved, and how do they differ from judicial remedies? ' What
was the relative cost of achieving that result? If mediation failed, what
contributed to that failure? Finally, are the parties satisfied with the

mediation process and the result, and would they mediate again or
recommend it to others? Answers to all of these questions are important
m understanding how well mediation is meeting the needs of parties and
the expectations of program adherents.
A. Evaluation Procedure
From the inception of the pilot program, the Mediation Center board
believed that the process should contain a mechanism for evaluating each

mediation, and for a systematic analysis of the program. Such a
mechanism would enable quick review of the experience of individual
mediators, of the results of mediation in various categories of dispute, and

of participant attitudes and perceptions.
0 See Kubasek & Silverman, supra note 76, at 538. In a comprehensive review of the literature,
Professors Kressel and Pruitt list six general categories of mediation outcome: (1) user satisfaction,
(2) rates of compliance, (3) rates of settlement, (4) nature of agreements, (5) efficiency, and (6)
improvement in the postdispute climate. Kenneth Kressel & Dean G. Pruitt, Conduson: A Research
Perpective on the Mediation of Social Conflict, in MEDIATION REsEARCH: THm PROCES AND
En
mcrvENESS
OF THIRD-PARTY INTERVENTIONS 395-400 (Kressel et al.eds., 1989); see also
Kenneth Kressel & Dean G. Pruitt, Themes in the Mediation of Social Conflict, 41. So-. Issus
179, 184 (1985) ("One problem with the evidence [favoring mediation] is the paucity of studies and
the narrow range of types of mediation investigated to date.").
Another illustration underscores the range and significance of possible measures. In an incisive
exaimnation of 130 public sector labor disputes, Kochan and Tick relied on four measures of
effectiveness: (1) settlement (versus no settlement), (2) percent of issues resolved, (3) movement on
the issues, and (4) "holding back the concessions." Kochan & Jick, supra note 341, at 212. When
examining the influence of several variables on these outcomes, the researchers observed that the
effectiveness and desrability of a particular mediator's behavior depends on which definition of
mediation outcome is used. See u. at 229. For example, "aggressiveness of the mediator is more
important in reducing the number of issues [as a measure of outcome] than in affecting whether a
final settlement is achieved [as another measure of outcome]." Id.
' See Singer et al.,
supra note 119, at 291.
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Because it was determined that different lists of questions should be
given to mediators, parties, and parties' attorneys, three separate forms
were developed. Each instrument sought feedback regarding the
participant's perceptions of the mediation process, the mediator, and
results.
The forms, which incorporate features of a number of other
evaluation instruments, were designed to be completed at the conclusion
of mediation. To permit quick responses, no open-ended questions were
included (other than a request for comments at the end of the form).
Center Guidelines call for the evaluations to be collected by Center staff
or volunteer intake personnel so that the evaluations would not be seen
by the mediators.s
Because the Center had been in operation for only seven months at
the time of this summary, and mediated relatively few cases during the
first weeks of its existence, the data is necessarily limited: data were
prepared on the basis of 236 evaluations covering sixty-six separate case
files? . Due to time limitations associated with the process, no
information was solicited with respect to small claims mediation. Nor do
the data reflect later settlements, which are now known to have occurred
in many cases.
B. Settlement Rates
Data was collected on a total of sixty-six case files representing
completed mediations. Of these, twenty-one, or nearly a third, involved
domestic disputes (including divorce, child support, custody, visitation,
and property settlement). Another fourteen involved personal injury,
professional malpractice, products liability, and other tort-related cases.
The remainder involved sexual harassment (3), real estate (3), personal
property (4), equine matters (1), personal employment (2), debtor/creditor
relations (3), consumer protection (1), banking (1), landlord/tenant
relations (1), commercial dealings (1), construction contracts (4), and
various other contractual arrangements (7).

GuiDELwEs, supm note 232.
''Tins figure, winch does not include small claim disputes mediated at the district court,
'

compares very favorably with caseload statistics from other mediation centers. SeA eg., Davis, supra
note 93, at 308 (finding that the average district court program has 1.4 staff members, mediates 117
cases). Although a summary of the entire first year of Center operation is not complete, it is known
that the Center accepted almost 240 cases (exclusive of small claim) during that period.
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Of the cases for which data was collected, thirty-two (48%) resulted
in a complete resolution of all mediated issues. Another seven (11%)
ended in partial settlement Twenty-seven mediations (40.9%) concluded

without settlement. 7
Interestingly, the rate of settlement m domestic cases was much
higher than the norm: twelve of twenty-one (57.2%) resulted m full
settlement, and another five (23.8%) ended m partial settlement Thus,
some consensus was reached in four of five domestic mediations.
C. Effectiveness of the Process
Mediators, parties, and participating attorneys were all asked to
evaluate the effectiveness of mediation in achieving the following goals:
(1) improving commumcation between the parties;
(2) clarifying viewpoints, interests, and positions;
(3) identifying realistic options and/or alternatives;

(4) reaching general understandings and agreements; and
(5) reaching specific agreements.
Respondents were asked to rate effectiveness on a five-point scale,
with a rating of five indicating "high effectiveness" and a rating of one
indicating "ineffectiveness." A rating of three, therefore, reflects moderate
effectiveness.
"M, The 'Mull or partial settlement" rate of 59% may be compared to statistics from other
mediation processes and programs. See, eg., Research and Development Division, Seilement Week
1989-The Distrct of Columbua Superior Court, in 5Emom WEEK: A PFACriCAL MANUAL FOR
RESOLVmNG CASES THROUGhtMiIATION, at B-1 (Harold Paddock, ed. 1990) (reporting only 33%
of mediated cases settled in full; 42% of contract cases settled); see also Jessica Pearson, An
Evaluation of Alternatives to Court Adjudication, 7 Just. SY& J. 420, 430 (1982) ('More typically
mediation programs report agreement in 40-65% of the cases mediated
"); McEwen & Maiman,

mpra note 133, at 249 ("66.1% of the mediation cases ended with agreement"). In a construction
mediation survey, the author found that 59.1% of mediations resulted in full settlement and 7.9%
resulted m partial settlement See Stipanowich & Henderson, Sttling Conmtuction Disuputes by
Mediai Mind-Trial and Other Processes-The ABA Forum Survey, supra note 2, at 9. For other
area specific results see Jean M. Hiltrop, FactorsAssociated with Successfid Labor Mediation, in
MDImoN REEARCmH THE PRoCES AND EFFECIVEE
OF THID-PARTY INTEFVEmONS 241,
245 (Kre1sel et al. eds., 1989) (finding 61% of labor mediations were settled an full); Jean M. Hiltrop,
MediatorBehavior and the Settement of Collective Bargaining Disputes in Britain, 41J. Soo. IsmES
83, 85 (1985) (57% of labor mediations were settled an full); see also Jeanne M. Brett & Stephen B.
Goldberg, Grievance Mediation in the Coal Industry: A Field Expenment, 37 INDus. & LA. Rm.
REV. 49, 55 (1983) (finding 73% of coal union mediations settled); John W. Hinchey, Yes, We Do
Need Special Ruesfor Complex Construction Cases!, 11 CONSr. LAw., Aug. 1991, at 1,30 (finding
success rates for complex construction mediation at 70-90%).
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TABLE 1: PERCEPTIONS OF EFFECrIvENESS OF MEDIATION

ATRIRBUTE
Attorneys
Improving Communications
Overall
Settled m Mediation**
Not Settled in Mediation
Claring Viewpoints, Interests
Overall
Settled in Mediation**
Not Settled in Mediation
Identifying Options & Alternatives
Overall
Settled in Mediation**
Not Settled in Mediation
Reaching General Understanding
Overall
Settled in Mediation**
Not Settled in Mediation
Reaching Specific Agreements
Overall
Settled in Mediation**
Not Settled in Mediation

PARTICIPANT
Mediators
Parties

3.45*
3.86
2.96

3.79
4.07
3.41

3.50
3.96
2.91

3.99
4.22
3.73

4.16
4.38
3.91

3.89
4.24
3.38

3.83
4.31
3.15

4.01
4.31
3.59

3.73
4.15
3.09

3.68
4.22
2.96

3.62
4.26
2.81

3.53
4.17
2.56

3.55
4.42
2.29

3.51
4.50
2.00

3.35
4.17
2.03

NOTES:
* A "I" represents "Highly Ineffective" and a "5'represents "Highly
Effective."
** Partial settlement is not reported.
Ratings by all groups were generally positive: that is, they reflected
perceptions of moderate to high effectiveness in most categories. Perhaps
not surprisingly, mediators tended to view the process (and their own
contributions) more affirmatively than parties or attorneys.' However,
the collective response of mediating parties and counsel usually indicated
that, more often than not, some good had come of the process. Although

'Data compiled by Jim Afim during interviews with Flonda mediators and atomeys found that
the mediators routinely had higher estimates of case settlement than attorneys. See Afii, supra note
112, at 61.
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mediation was viewed most positively by those who reached agreement,
advantages were seen even m cases where no written agreement resulted.
When asked to rate the effectiveness of mediation in improving
communications among disputants, the average rating for all responding
mediating parties was 3.50 (above moderate effectiveness); in cases where
full settlement resulted, the average was higher. Even in cases where no
settlement was reached, the group as a whole found mediation to be
moderately effective m improving communications. Participating
attorneys' perceptions were not significantly different.
Interestingly, both groups rated mediation less helpful to
communications in the domestic arena than in other categories of cases.
Although the closed nature of the questionnaire did not permit
explanations, the lower ratings may reflect the relative intensity of feeling
that mhibits communications between former couples.l 9
Regardless of the disposition of disputed issues, mediating parties and
attorneys both found mediation to be a relatively effective means of
clarifying viewpoints, interests, and positions of the parties. The average
rating of mediating parties for fully settled cases was 4.24; for unsettled
cases, 3.38. Attorneys were even more positive regarding this aspect of
mediation, particularly where no agreement was reached. Since attorneys
are likely to find such clarification helpful when future counseling is
necessary, this advantage may be a significant one.
A purported advantage of mediation over so-called "predictive" ADR
procedures such as court-annexed arbitration is the ability of the process
to facilitate identification of alternative ways of addressing the issues at
hand, rather than simply identifying a dollar figure for settlement. Party
and attorney evaluations suggest that mediation is generally an effective
means of identifying realistic options or alternatives for the parties.
It is possible that even in situations where mediation does not result
m a binding agreement between the parties, more general understanding
may emerge, thus laying the foundation for further consensus. Party and
attorney responses, while mixed, indicate that mediation was often
effective in reaching general understandings and agreements even where
no final resolution resulted.
As one might expect, mediation was deemed very effective at
assisting the parties m reaching specific agreements in those cases where
full settlement was effectuated by the process, and relatively ineffective
where no written settlement was achieved.
" This may also indicate that mediation is not particularly suited to domestic relations. Se

Woods, supra note 130, at 435.
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D. Effectiveness of Mediators
A number of questions targeted participants'perceptions of the mediators'
role in the mediation process?' ° Evaluating parties and attorneys were asked
to rate the effectiveness ofmediators m a variety of categories, such as ability
to explain the mediation process, fairness and impartiality, understanding of
the issues, listening ability, ability to ask relevant and insightful questions,
consideration of the parties' needs and goals, ability to keep the discussion
focused, and willingness to allow the parties to express their point of view.
Again a five-point scale was employed, with five denoting '"ngh
effectiveness" and one denoting "ineffectiveness."
TABLE 2: PERCEPTIONS OF MEDIATOR EFFEcTNENESS

DIMENSION OF
EFFECTIVENESS

Attorneys

ExplainedProcess of Mediation
Overall
Settled in Mediation**
Not Settled in Mediation
Fairand Impartial
Overall
Settled in Mediation**
Not Settled in Mediation
UnderstoodIssues Involved
Overall
Settled in Mediation**
Not Settled in Mediation
Good Listening Skills
Overall
Settled in Mediation**
Not Settled in Mediation
Asked Relevant & Insightful Questions
Overall
Settled m Mediation**
Not Settled in Mediation
Reduced Tensions Between the
Parties
Overall
Settled in Mediation**
Not Settled in Mediation

PARTICIPANT
Mediators
Parties

4.64*
4.64
4.74

3.93
3.81
4.15

4.68
4.79
4.53

4.66
4.61
4.78

434
4A0
4.34

4.60
4.66
4.50

4.57
4.61
4.59

4.50
4.50
4.53

428
4.47
4.03

4.74
4.78
4.78

4.33
4.33
4.34

4.58
4.70
4.41

4.57
4.53
4.63

3.91
3.92
3.90

4.30
4.53
4.00

3.96
4.03
3.89

3.73
3.86
3.66

3.85
4.19
3.42

2 See Table 2. Unfortunately, the current questionnaire is not structured in such a way as to
permit a separate evaluation of each co-mediator, but requires a collective evaluation.

1992-93]

THE QuinT

DIMENSION OF
EFFECTIVENESS

REVOLUTION

Attorneys

Developed Helpful Ideas
Overall
4.06
Settled in Mediation**
425
Not Settled in Mediation
3.75
Considerate ofPartesNeeds & Goals
Overall
4A6
Settled in Mediation**
4.39
Not Settled in Mediation
4.59
Kept DiscussionDirectedat Main Issues
Overall
4.46
Settled in Mediation**
4.36
Not Settled in Mediation
4.67
MediatorAllowed Parties to Express Views
Overall
4.69
Settled in Mediation**
4.69
Not Settled in Mediation
4.78

PARTICIPANT
Mediators
Parties

3.81
4.00
3.52

3.91
4.30
3.34

4.23
4A0
4.09

422
4.47
3.84

4.06
4.00
4.16

425
4.47
3.91

4.50
4.53
4.56

4.53
4.62
4.67

NOTES:
* A "1" represents "Highly Ineffective" and a "5" represents "Highly
Effective:'
** Partial settlement is not reported.

Mediators generally received high marks from both groups. Tis was true
even in circumstances where no settlement was reached.
Although the primary mtent of the questions was to provide a basis for
evaluating mediation teams, certain responses also have implications for the
resolution of outstanding issues or for the parties' ongoing relationship. For
example, when asked to rate the mediators' effectiveness at reducing tensions
between the parties, parties'responses tended to be fairly positive even in the
absence of settlement, as were the responses of participating attorneys.
Mediators were also deemed effective at coming up with helpful ideas.
E. Perceptions of Agreement
In cases where mediation resulted in a specific agreement, participants
were asked to rate the effectiveness of mediation in producing a "fair"

[Vol. 81

KENTUCKY LAW JOURNAL

agreement on the same five-point scale. All groups responded favorably,
although mediators and attorneys were much more positive than parties
in their appraisal.5 The difference reflects the broader range of
responses by parties-apparently indicating that some reached terms with
which they were not entirely happy. 2
When asked a similar question regarding the effectiveness of the
process at producing a "durable" agreement (that is, one that both parties
will keep), all groups were apparently very confident that their mediated
agreements would stand the test of time. 53
TABLE 3: SETTLEMENT CHARACTERISTICS

SETILEMENT
CHARACTERISTIC

Attorneys

PARTICIPANT
Mediators
Parties

Settlement Was Fair and Just

4.18*

4.46

3.51

The Parties Will Live Up to
the Terms

4.38

4.29

4.30

NOTES:
* A "I" represents "Highly Ineffective" and a "5" represents "Highly
Effective."
** Partial settlement is not reported.
F Results of the Mediated Agreement
One of the theoretical advantages of retaining control over dispute
resolution is that parties can resolve the issues that separate them and
structure agreements that go well beyond the permissible bounds of court
decrees. A preliminary survey of agreements achieved through mediation
at the Center reflect this relative flexibility.

" One possible explanation for tis difference in perceptions is that attorneys are more aware
ofthe range of possible results at trial and therefore, tend to accept a wider range of mediated results.
"

See Table 3.
No attempt has been made to ascertain rate of compliance with these mediated agreements.

Some researchers have explored tis aspect of mediation outcome, however. See, eg., Craig A.
McEwen & Richard J. Maiman, The Relative Significance of Disputing Forun and Dispute
Characteristics for Outcome and Compliance, 20 LAw & Soc. REv. 439 (1986) (small clams
mediation); Neil Vidmar, An Assessment of Mediation m a Small C7aims Court, 41 . Soc. s

127 (1985) (same). Such research focuses on whether the defendant had paid some, all or none of
the settlement after some specified period of time. In practice, such information is often difficult to
procure given the confidentiality of the post-mediation resulL
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Agreements between divorced couples incorporated a wide range of
specific ternis affecting child custody and visitation, including detailed

visitation schedules, notice requirements for visitation requests or changes
of plan, holiday arrangements, conditions

on visitation relating to

abstention from destructive behavior (drinking, driving without a license,
etc.), place and time of transition, and apportionment of transportation
costs between parents' residences. Related arrangements include
agreements to participate m or bear the cost of family therapy,
apportionment of educational costs, and agreement to share authority
regarding child care arrangements.
Domestic property settlements detailed, among other things, schedules
of payment and, in one case, an agreement to sell jointly held real
property under certain conditions.
Structured payments were also a common feature of mediated
agreements outside the domestic area. In addition to specifying dates and,
m some cases, times of payment, some agreements stated the manner of
payment, the place of tender, interest rates, and waiver provisions. One
agreement required a party to issue a promissory note by a particular
date.
Other agreements established specific requirements for future
performance under contracts for sale and service agreements, including
details and standards of performance, applicable guarantees, payment
terms and liquidated damages. Still other contracts provided for the return
of specific personal property, the removal of signs from real property and
the extension of insurance coverage for a certain period. One of the most
novel arrangements involved a party's promise to publish an apology in
the local newspaper.
Parties also incorporated a number of valuable non-substantive
provisions. These included agreements to keep the mediated terms
confidential, to submit existing disputes to arbitration or to further
mediation, to mediate future disputes, or to have their representatives
meet to clarify points of agreement and disagreement.
A recent experience of the author reflects the flexibility of mediated
settlement. The case involved a contractor's clais against a school
district for sums withheld as liquidated damages for delays to completion
of a building renovation; the district, meanwhile, was left with an
incomplete building. 4 Mediated negotiations reopened communications

" The retained sums and remanmng work were not of significant magnitude to make litigation
(or even moderate discovery) cost effective for either party.
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between the parties, resolved differences over liability for delays, secured
final payment for the contractor, and resulted in a specific agreement for
completion of the work to the satisfaction of the owner.
G. Effects of Mediation and Reasons for Mediated Agreement

In examining the cost and time savings realized through mediation,
it is tempting to draw comparisons with the expense of trial. This,
however, depends upon the assumption-incorrect in many cases-4hat
disputes invariably reach the trial phase. Many of the disputes submitted
to mediation may be settled without that process. 3 5 In an effort to
determine what percentage of successfully mediated cases might have
otherwise ended in trial, participating attorneys and mediators were
polled. Three-fourths of the responding mediators were convinced that
their case would have gone to trial but for mediation. More significantly,
four-fifths of the responding attorneys reached the same conclusion. This
suggests either that respondents were overly pessimistic about the chances
of pre-trial settlement, or that the cases that were directed to mediation
were truly tougher to settle. The latter is made more likely by the fact
that about sixty-six percent of the cases reviewed were submitted to
mediation around the time of the pre-trial conference or on the eve of
trial 356
Where mediation ended in total or partial agreement, attorneys were
asked to estimate the amount of court time that would have been required
to adjudicate the issues settled. Around sixty-six percent estimated that up
to a day of court time was saved; another twenty-one percent estimated
savings of two days, and the remainder, three or more trial days."
Even where pre-tral settlement is possible, of course, mediation may
still provide relative advantages over unassisted negotiation-such as
earlier settlement and a better, more satisfying result, not to mention a
positive impact on ongoing relationships between parties. On the other
hand, relative cost-savings may be reduced when mediation occurs late
in the pre-trial process, as is often the case in our program.

1

Jim Alfini has suggested, therefore, that as a general pinciple mediation must be evaluated

on its superiority to unasssted negotiation. See Alfim, supra note 112, at 61.
M

Around 18% of the disputes were mediated "soon after the answer was filed or before
substantial discovery." Another 16% were mediated "after discovery was completed or substantially

completed."
' Although not included in the early figures, at least one mediated settlement avoided what was

expected to be many weeks of tral.
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H. Reasons for Failure to Settle, Satisfaction with the Mediation
Process, and Improving the Evaluation Process
In cases where mediation did not result m a complete agreement,
participants were asked to choose one or more reasons for lack of
agreement. Responding parties tended to assign blame to the distance
between the parties rather than to a lack of preparedness on the part of
the parties or the ineffectiveness of the mediators. While in some cases
they suspected an unwillingness to mediate on the part of their adversary,
no party admitted such reluctance on their own part."s Attorney views
359
were markedly similar.
The evaluations of responding parties reflect relative satisfaction with
mediation, although attorneys tended to be even more sanguine about the
process.' While satisfaction was much higher among those who
achieved full settlement, the collective response was positive even m
cases where no settlement resulted.
The first systemic analysis of the program made it obvious that the
task of performing data entry and multivanate analysis for an increasing
volume of cases probably requires a more 'sustained effort than one can
expect from volunteers. Therefore, the Mediation Center currently is

PARTYS' PERCEPTIONS OF
REASONS FOR NONSETTLEMENT
REASON FOR NONSETLEMENT
NUMBER OF RESPONSES
Parties too far apart
20
Disagreement over facts
20
Disputed liability
13
The other party did not want to mediate
8
Inadequate settlement authority
5
Lack of information
3
Ineffective mediator
3
Party or counsel unprepared
0
I did not want to mediate
0
ATIORNEYS' PERCEPTIONS OF
REASONS FOR NONSETILEMENT
REASON FOR NONSETTLEMENT
NUMBER OF RESPONSES
Parties too far apart
25
Dispuited liability
13
Disagreement over facts
10
The other party did not want to mediate
6
Inadequate settlement authority
2
Lack of information
2
Ineffective mediator
I
Party or counsel unprepared
1
I did not want to mediate
0
Typically, user satisfaction with mediation is very high, even for those who fail to reach a
settlement. See, ag., Kressel & Pruitt, supr note 343, at 395-96.
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working with the Umversity of Kentucky to obtain grant funding for
future program analysis. This may make possible regular monitoring by
the Center and court regarding the program's efforts, and permit
constructive
decision making regarding Center policies and
procedures.
In modifying the evaluation form, it may be appropriate to include
questions regarding case demographics, the amount m controversy, and
the likely range of settlement In the interest of providing constructive
critiques of individual mediator performance, moreover, it may be
appropriate to seek separate assessments of each co-mediator.
VIII. THE MEDIATION CENTER REACHES OUT
In recent years many community justice centers have been moving
beyond court-annexed programs and contracting to provide services to
public institutions as well as private associations.'
This activity
mirrors, on a smaller scale, the pioneering efforts of the American
Arbitration Association ("AAA"). The AAA's successful partnerships
with numerous trade and industry groups (which reference AAA rules m
standardized contracts) and its involvement with state regulatory programs
(reflected in statutes referring disputants to AAA procedures) have reaped
dividends for all parties. These relationships proved mutually beneficial
since the user groups, private or public, were assured of an independent,
reputable source of out-of-court dispute resolution services, and the AAA
was guaranteed a steady flow of business. Among the functions fulfilled
by the AAA (and a growing number of smaller, less visible organizations)
are: provision of dispute resolution rules; administration of dispute
processes; training and appointment procedures for neutrals; research; and
community education. The Mediation Center of Kentucky fulfills similar
functions on a regional basis, as a number of evolving projects attest.
The construction industry, which long ago embraced arbitration, is
now exploring the advantages of mediation and a host of other nonadjudicative options.3 Organizations representing the major sectors of
the industry, such as the Associated General Contractors, the Association
of Building Contractors, the American Institute of Architects, the National
Society of Professional Engineers, and the Construction Specifications

0 See MEDIATIOx STAARDS, su.pm note 94, § 16.0 (calling for penodic evaluation of cowtconnected programs, and adequate fnding to acconlish ts task).
" See Andrew Thoma% Can Commmt)y Justice Centem
Be Sumes lfd Without Cor
Sposonrh4p?, FORUM, Winter 1992, at 24.
- .ee generally Stipanovnch & Hendero, Beyond Ambtraon, supra note 2.
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Institute, are actively advocating the use of mediation. A new
interdisciplinary organization, the Construction Industry Dispute
Avoidance and Resolution Task Force ("DART'), exists to coordinate
national and regional efforts m this direction.
Now, with the assistance of DART, the Mediation Center of
Kentucky and the leading mdustry associations and government agencies
m Kentucky are cooperating m the establishment of a statewide
construction mediation program. A new section of the Kentucky Bar
Association, the Section on Construction and Public Contract Law, has
made the project its initial focus. The intent is to develop specific rules
and procedures for mediating construction-related clams and
controversies and to organize and tram a multidisciplinary cadre of
mediators from throughout the region, who would be available to
facilitate settlement in any part of the region. The program would be the
first of its land m the country. The Center will administer the program
and tram mediators.
The national and regional emphasis on mediation and party-oriented
dispute processes in contractual relationships reaches beyond the
construction industry. For example, the National Association of Realtors
now encourages mediation as an efficient, relatively low-cost procedure
that invites participation by parties and "contribute[s] to long-term
goodwill between brokers, their clients and customers."'
In late 1992, the Mediation Center and the Lexington Board of
Realtors arranged for the Center to administer the Board's new program
for mediation of disputes involving home buyers and sellers, the first of
its land in the Commonwealth. The Center's Guidelines and Procedures
are now incorporated in the standard residential purchase agreement
recommended by the Board, making mediation the first step in a private,
informal dispute resolution process. Center representatives introduced
local realtors to the program, and other individuals with pertinent
backgrounds received mediation training m anticipation of private
referrals through the program. 5
Mediation offers special advantages in conflicts within churches and
religious organizations. "Concern for the dignity of the person and the
protection of personal rights and freedoms" of church members led the

I See NATIONAL AssOCmATION op REALTORS, DIMU RESOLUTION SYSrEM: GUIDENE FOR
MEwunR BoAns 2 (March 1990).
' According to Elaine HangLs Executive Vice President of the Board of Realtors, the directors
"enthustically, whole-heartodly approved the .proposal [mibrnitted by the Center at the Board's
request]." She reported that one of the directors had used the Mediation Center and called it "the beat
thing to happen m Lexmgtonl" Mediation Center of Kentucky, Inc., Newsletter, supra note 275, at 2.
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Lexington Catholic Diocese to develop the Conciliation and Arbitration
Process.'" The process was intended to provide a private recourse for
those aggrieved by administrative decisions within the Church-first
through conciliation [mediation], and then, if necessary, through binding
arbitration.' Fourteen conciliators and seven arbitrators, all members
of the Church, volunteered for the program. Representatives of the
Mediation Center of Kentucky conducted separate training programs for
both groups of volunteers.
Mediation is also becoming an important informal dispute resolution
device in statutorily mandated medical malpractice programs.'" At this
writing, it appears that mediation has found a place in the comprehensive
health care reform package proposed by Kentucky's current governorm'
The Mediation Center of Kentucky was consulted by various involved
parties regarding proposed statutory language, and may someday be called
upon to play a role in the implementation of such a program.
Despite its special relationship with the Fayette County courts, the
Mediation Center of Kentucky was intended to be a resource for
mediation programs throughout the Commonwealth. Thins commitment has
led to involvement in a number of private and public initiatives. It also
is hoped that, building upon the Center's example and with Center advice
and consultation, mediation programs will spring up throughout the
Commonwealth. In rural areas, county bar associations may be able to
cooperate with local courts to develop voluntary programs modeled on
our own.

From the beginmng, the founders of the Mediation Center were
committed to making mediation services available to segments of the
population that might not be able to afford legal services. The intent was
not to substitute mediation for legal advice and consultation, but to
make certain that the underprivileged were not denied the benefits of this
alternative just because they were underrepresented in the civil courts. In
this endeavor, we have met with limited success.
"CATrouc DiocEsE op LEmNcroN, CoNcaLAnoN/A
mnrraAoN
PocM 1 (1992).
Id. at 2.
A number of malpractice arbitration provisions have been amended or repealed.
See Kentucky Health CareReform Executive Summary (Office of the Governor) Mar. 1, 1993,
at 2. Reflecting the continuing confusion regarding ADR ternmnology, the executive summazy
provided for disputes to 'be heard first by mediation panels before being filed in court (unless all
parties involved waive mediation)" (emphasis added). Id. The implication of mediators hearing cases
is that they judge the case As we have seen, nothing could be further from the truth.
"'"Some have rised concerns that mediation and other informal dispute resolution procedures
would represent a form of "second class justice" foisted off on the poor and underprivileged. See
RoGERs & McEwEN, supra note 71, § 43.
3
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Although the Center is increasingly receiving cases through private
referral, the bulk of the Center's business remains circuit court-referred
cases. While the Center charges no administrative fee to parties with
court-appointed counsel and others who demonstrate an mability to pay,
most mediating parties do not fall in these categories.
In an effort to reach out to those who do, the Center has always
maintained close ties with the local legal services and pro bono
programs-both of whose directors sit on the Center's Board of Directors.
A problem, however, is that unless a case is court-referred, the consensus
of the disputants is required to mediate the case. This has remained a
substantial obstacle to referrals from these other programs.37
In addition, Center representatives have approached local government
agencies and the local police department, both of which have programs
aimed at the minority communities and other needs for low cost
mediation services. The Center has handled a number of cases from these
sources, including landlord/tenant controversies and employment matters,
but has not yet received broad-based referrals.
IX. EDUCATIONAL EFFORTS
A 1992 survey of adult Americans by the National Institute for
Dispute Resolution determined that four out of five respondents, when
informed regarding dispute resolution options, would prefer these options
to litigation.3" Clearly, understanding the relative costs, advantages and
limitations of mediation, adjudication, and other processes is essential to
making the right choices in dispute resolution.
Another role of the Mediation Center of Kentucky is to educate the
bar and the general public regarding the possibilities of mediation. 73
Thins commitment extends not only to speeches and presentations before
community groups and organizations, but to expanded emphasis on
informal dispute resolution m educational programs at all levels-from
elementary school through law school. The ultimate goal is nothing less
r'According to the Director of Central Kentucky Legal Services, the problem is compounded
by a shortage of intake personnel to process cases, and the shortage of lawyers to represent indigent
clients in mediation. Letter from Jerry H. Smith to author, May 7, 1993 (on file with author).
.See NATiONAL Isamrr FoR Disrm RESOLUTION, Dwsim RESOLUTION QUANITATIVE
BENciMARJ SURvEY 16 (Ame 22, 1992).
' Recently developed National Standards for Court-Connected Mediation Programs call upon
the courts, working with bar and professional mediation organizations, to inform "the public, the bar,
judges, and court personnel regarding the mediation process
"MEDIATON STANRDAS, supra
note 94, § 3.1.
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than a change m the adversarial mmdset in legal education and popular
culture.
A. Reforming the Culture of the Law School
A deliberate effort must be made to reform legal education to put the
role of adjudication into its proper, limited perspective. While knowledge
of the forms and procedures of the courthouse is vital to most lawyers,
the atmosphere of the courtroom pervades most substantive courses. The
very foundation of law school training, the case method, conveys the
message that problems inevitably are solved by trial (or m many cases,
through the appellate process). Many students are left with the perception
that the primary role of attorney is that of adversary, and that legal norms
and "adjudicated truths" are the only acceptable standards-as evidenced
by one member of my ADR class who questioned how one could ever be
sure of getting the "right resuW' without litigating.
The thoroughness with which most law students are girded for tril
is rivaled by the paucity of training m negotiation skills and techmques.
This is a sad irony, since many more cases will be negotiated to
settlement than will ever see the inside of a courtroom. If law students
ever were adequately trained m these "traditional lawyermg skills," winch
is doubtful, it is clear that their preparation is even less satisfactory for
a world m winch there are plenty of alternatives to litigation and
unassisted negotiation.37
The Quiet Revolution has begun in the law schools,37 both here and
abroad.37 A growing number of programs feature classes on alternative
dispute resolution, including advanced skills-based courses. Some schools
integrate ADR concepts into "mainstream" substantive courses 3 A few
are experimenting with clinical programs offering mediation services.
Instituting a dispute resolution program in the University of
Kentucky's small, rather traditional law school required careful
management of resources. Given the alternative of skills-oriented training
for a limited few or a survey of emerging approaches for a greater
number, the latter choice was inevitable: broad-based changes can only
"4 See Hilary Astor & Chnstine Clunkin, Teaching DLsute Resolution: A Reflection and

Ana/ysls, 2 LE AL EDuc. Rv. 1, 7 (1990) (noting the "constant evolution of dispute resolution
processe" in Australia).
"4 See Ann Malaspina, Mediators m the Making, SumENr LAw., Dec. 1992, at 29; Ken Myers,
ADR in the Classroom: The Move from More Adversanal Iameynng, NAT'LL.J., June 1, 1992, at

40.

,3N
&

eg., Astor & Clnnkin, supra note 374, at 3 n.5.

Sn
ee id. at 2.
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occur if substantial numbers of students are exposed to new perceptions. The
survey approach introduces students to various perspectives on ADR,
acquaints them with a spectrum of conceptual tools for avoiding and resolving
disputes, and confronts some ofthe issues raised by public or pnvate adoption
of ADR. At the same time, the global approach permits only a broad brush
treatment of many questions, and leaves little room for either hands-on
experience or meaningful skills training.378
However, the presence of a community program such as the Mediation
Center dramatically expands the educational possibilities without recurring
significant cost or risk to the university. The Center's growing experience base
is a valuable source for hypothetical discourse. Trained mediators observe and
evaluate roleplaying exercises and lend a realistic perspective to classroom
discussions of problems encountered in the field, as does an expanding
network of experts providing guidance and training for Center mediators
(such as a psychologist who addressed the use of body language and other
subtle signals in mediation). ADR students and student volunteers also

perform case intake, clerical duties, and committee tasks, and undertake
background research for Center projects and procedures. Hopefully, student
participation mn
the life ofthe Center serves to inculcate an appreciation of the
pro bono obligation of all practitioners"7
In the eternal debate over clinical education and skills trainings° an
ongoing, independent enterprise such as the Mediation Center offers a novel
solution to traditional concerns. It does not depend upon the school for
essential finding. With some faculty supervision, it provides a natural velucle
for giving students practical training in dispute mediation. And as long as
confidentiality is maintained, it entails fewer risks than traditional areas of
clinical education, such as legal advocacy or counseling.
Our community mediation program is pivotal to a proposed new course
mn mediation encompassing classroom discussion, mediation skills training,
and community education. As interns m the Center, a limited number of

ree
id. at 5. A cuno aspect of the survey is the schizophrenic nature of the course, which
presents difficulties for some students. Mediation, the major focus of the first half of the course, is:

(1) informal and loosely structured, (2) the subject of relatively few published decisions, but a fertile
field for policy discussion, and (3) lends itself to roleplaying exercise Arbitration, the leading
subject in the latter half of the course, is: (1) increasingly formalized and structured on multiple levels
(a sometimes daunting comhination of governing federal and state statutes, standard procedural rules
and contract provisions), (2) the subject of a vast and growing body of federal and state decisional
law, and (3) more difficult to adapt to classroom roleplaynig (although not impossible, given careful
planning).
"' This spirit was reflected in many individual contributions as well as the collective enterprise

of the University of Kentucky College of Law Student Bar Association, whose Race Judicata (road
race) raised almost S1400 for the Center this year.

SSee Astor & Chinkin, spra note 374, at 6.
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students (from the colleges of law and social work) will observe actual cases,
mediate small claims, and eventually co-mediate selected larger cases. These
field experiences will serve as a counterpoint to readings on significant
concerns such as the impact of mediation on violent offenders and their
victins. With tiis background, it is hoped, law students and other
students will be m a position to share their perspectives and experiences with
younger students.
B. Mediation Training in the Primayand Secondary Schools
A new understanding of our approach to conflict requires not only a
revamping of legal education, but also a deliberate effort in the public
schools. The Drag Awareness Resistance Education ("DARE") program has
had a significant impact on awareness of the risks of drug use among
youth,' there is no reason why similar efforts could not create widespread
appreciation of nonjudicial options for managing conflict.
Indeed, ADR programs have sprung up in primary and secondary schools
throughout the nation2' In the last two years, the Fayette County Schools
have implemented pilot programs in conflict management at several area
schools. Ultimately, a program in conflict management will assist staffs of
elementary, middle and high schools to develop a plan to tran teachers in
managing conflicts and to infuse dispute resolution skills in the existing
curriculum. Additionally, selected students will receive advanced training m
resolving student conflicts. These students will then work as mediators within
the school.
A harbinger ofthe future is the current mediation training program jointly
sponsored by Henry Clay High School, the Fayette County School System,
the Mediation Center, and the Umversity of Kentucky College of Law. The
training program is part of a larger skills training effort aimed at the de facto
leaders in the high school student body. In two days of intensive discussion
and roleplaying at the College of Law, twenty-four students learned the basic
skills enabling them to mediate student conflicts within their schooL Law
students participated in an mstructive mock mediation exercise that was used
during the session, and joined with Mediation Center volunteers in
supervising and observing roleplaying.

&" td. at 20-21.
See
See, eg., Melame Markely, H.P.D. Chdef to Expand Drug Education Program to All
Elementary Schools, HousroN CHRON., Mar. 5, 1993, at A30.
m See generally THE CoMMuNITY BOARD PROGRAM, INC., CONIcr REsoLutioN: A
SECONDARY SCHOOL CURRICUUM (1987) [Lynn Simandle]; M.E.Mild, An Analysis of Conflict

Management in Grdes 3 ThMough 8 (1990).
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X. THE FuTuRE(s) OF THE MEDIATING COMMUNITY

The Quiet Revolution is not a passing fad, but a wave of change that
will profoundly alter the way we view conflict avoidance and resolution.
Mediation is likely to assume a primary role in whatever combination of

public process and private enterprise that comprises the system ofjustice
and conflict resolution. Ideally, interdisciplinary volunteer efforts, like the
Mediation Center of Kentucky, should continue to play a significant role.
A. Changes in the Community and the Legal Professzon
Frustration with the limitations of the old ways of doing things, the

"opening up" of the justice system through community projects and
public programs such as the Mediation Center, and universal instruction
regarding mediation and other informal approaches ultimately will cause
the general public to become more discriminating regarding the choices
they make and the counsel they receive m dealing with personal or
institutional conflict.
For boardroom counselors and litigators alike, providing the choice
between unassisted negotiation and litigation will no longer be sufficient.
Accordingly, attorneys should be in a position to inform and educate their
clients regarding the arguments for and against using mediation and other
dispute resolution tools. There is already some indication as to what the
future may hold. For instance, standards of conduct of the Academy of
Matrimonial Lawyers now require members to "be knowledgeable about
alternative ways to resolve matrimonial disputes";'
such standards
should be de rigueur for all advocates. Likewise, a growing number of
attorneys have voluntarily taken a pledge to use out-of-court techniques
whenever possible.'

As more attorneys experience the positive attributes of mediation and
realize that their client's interest should be determinative, fewer attorneys
will avoid mediation for fear of losing personal control or losing business.
Failing to take advantage of mediation or any other option that holds the
potential for satisfactorily resolvmg a client's problem is comparable to
a doctor prescribing surgery when less drastic and costly remedies are at
hand. Both actions are wrong.
It seems clear that, far from excluding lawyers, there are opportunities
to integrate attorneys in mediation and other problem-solving approaches.
' Singer t al, siura note 119, at 289 (quoting AemucAN ACaDmY OF MATRIMONIAL
LAwYERs, BouNDS oF ADvocAcy Std. 1.4 (1991)).
See Rone Sherman, Big Firms mom
ADR SMgn-atho, NAT'L W., Oct. 28, 1991, at 2.
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As Craig McEwen notes, the future holds a "more complex professional
role for lawyers"'--a role that must balance problem solving and
advocacy. The future will undoubtedly see new options for professional
practitioners, with attorneys serving in new roles-facilitating relationships
instead of representing parties and advocating cases. They will not have
this field to themselves, however.

B. Rise of the Pnvate Entrepreneurs
Already, the ADR marketplace has begun to produce a wide variety
of private alternatives, from nonprofit organizations to entrepreneurial
ventures m all shapes and sizes. Nationwide franchises, regional
programs, and local mom-and-pop operations offer a smorgasbord of
alternatives, including arbitration, private judging (arbitration with a
retired judge at the helm), minitrial, neutral fact finding, and
mediation.' Many of these private providers are seeking partnerships
with courts' and some are organized on the national leveL
To these must be added a burgeoning public service sector, reflected
m regional and local programs such as the Mediation Center of Kentucky.

Meanwhile the venerable American Arbitration Association, long the
"I.B.M. of dispute resolution," is working to stay on the cutting edge of
innovation,"s° along with a growing list of national, nonprofit
acronyms-CPR, NIDR, SPIDR, and others.39'

Since Frank Sander proposed a wholesale restructuring of the civil
justice system two decades ago,"n the system has responded with a
m McEwen, supra note 65, at 87.
See N. Ach Rent-A-Judge, Ax CrrY & CoUNTy, Oct. 1990, at 59.
See Daniel Wise, Court Will Assign Cases to ADR Fims, N.Y. W., Aug. 20, 1992, at 1
(describing offers by private providers to do a small number of're" mediations for New York City
court).
' See William G. Hartgering,Buiding a Private Justice System, 13 BAlusrs, Fall 1986, at
25. As more and more would-be providers come out of the woodwork, legitimate questions are being
raised regarding appropr ate standards of performance. Some would go so far as to require
professional certification of mediators, although this idea is hotly debated. See Stephen Goldberg a
at., ADR Problems and Prospectr:Looking to the Future, 69 JuriicATuie
291 (Feb.-Mar. 1986); see
also Michele Galen & Alice Cuneo, Have Business Card W'll Mediate, Bus. WEEK 125 (Dec. 7,
1992) (discussing problems of unregulated mediators and arbitrators).
"*SeA ag., Thomas, supra note 362, at 24-26 (discussing AAA sponsorship of the Center for
Dispute Settlement, Inc., in Rochester, N.Y.).
These acronyms stand for, respectively, Center for Public Resources, Inc., National Intitute
for Dispute Resolution, and Society of Professionals for Dispute Resolution. See Ellen I Pollock,
Arbitrators Hearthe Aruments forMedlton, WALL ST. . B8 (April 28,1993) (discusing response
of AAA to recent competition); Mediation Firms After the Legal Landscape, WALL ST. . BI (Mar.
22, 1993) (discuumng national orgamzations offering mediation services).
m See Sander, supra note 52.
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gradual crescendo of change. Within this short decade the Civil Justice
Reform Act,393 the Negotiated Rulemaking Act,3 4 the Administrative
Dispute Resolution Act,395 and President Bush's executive order
endorsing the use of ADR "to resolve claims of or against the United
States or its agencies" and requiring that all counsel representing the
government in civil cases be trained in dispute resolution techniques, 3"
have stimulated a frenzy of activity m the federal courts and
administrative system.
Two years ago, well over a thousand state courts had dispute
resolution programs of one form or another.3" According to a 1988
study, "state court administrators are in a position to generate state-level
support for new program ideas," either in the form of financial aid,
coordination or admistrative services, or educational efforts.39"
Our court system, like others, is evolving to address community
conflict more comprehensively and with greater flexibility." The
Mediation Center is the latest of a host of other reforms that have
creatively expanded the capability of the justice system to address a wide
variety of problems: small claims court, misdemeanor mediation in
district court, and the divorced parent education program. Although some
of these goals are accomplished by internal mechanisms (such as small
clains), others depend upon extra-judicial sources, such as expert
evaluators for child custody disputes' and Center mediators.
Frank Sander has questioned why, in funding a system of public
justice, the adversary system should receive all of the flding.I Seed
money for programs like the Mediation Center often saves other court
resources, improves the quality of many results, stimulates individual
volunteer activity, and opens up the process of dispute resolution to
nonlawyers and, more importantly, to the parties.
" Civil ustice Refom Act of 1990, 28 U.S.C. §§ 478, 479; 5 U.S.C. §§ 581-90 (Supp. 1992);
see Don J. DeBenedictis, An pehmnent in Refarm, A.B.A. ., Aug. 1992, at 16.
Negotiated Rulernakng Act, 5 U.S.C. §§ 581-590 (Supp. 1992); see Singer etal.,
supra note
4, at 130 (discussing the NRA).
Administrative Dispute Resolution Act, Pub. L. No. 101-552, 104 Stat. 2736 (codified in 5
U.S.C. § 571) (Supp. 1992).
Exec. Order No. 12,778, 56 Fed. Reg. 5595 (Oct. 23, 1991) (effective Jan. 21, 1992).
'

See supra note 24.

See Keilitz etal.,
supra note 33, at app. A.
'"See William Grady, In Coumrom of the Future, Justice May Be Behind Door No. 3, CHL
Thm., Aug. 30, 1992, at 4.
See aM fski,
supra note 236, at 21.
See Frank A. Sander, Payingfor ADR, A.B.A. ., Feb. 1992, at 105.
The recent National Standards for Court-Connected Mediation call for mediation services to
"be available on the aae bass as are other semces of the court.' MEDIATION SrANDARri. sipqr
note 94, § 1.1.
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C. Change and the Mediation Center of Kentucky: Thinking .Flexibly
For all who have taken part m its birth and growth, the Mediation
Center of Kentucky has been a joyful and creative exerce 4 3 Thus far,
we have built a stable, independent program that continues to stretch in
many directions, while receiving assistance from the courts. We have
successfully charted the narrow course between the perilous rocks of
unfumded impotency on the one hand, and the4 deadening fate of
bureaucraticization and formalization on the other. 0
The future brings more questions. What will be the role of the
Mediation Center m an era of many emerging choices for mediation and
dispute resolution? How do we balance our mission as a court-connected
program with the needs of specific sectors of the community, including
those with least access to the justice system?"0 5 How can we best
.accomplish our role as a model and resource for programs m smaller
communities? How should we interrelate with existing programs, public
and private, with similar ends? Should we mediate only, or should we
expand the scope of our services to include binding arbitration and other
approaches? What combination of private and public subsidies and fee
generation will provide stability in the long term? Finally, how do we
continue to learn from our experiences, improve our procedures, and get
the best out of our mediators, without dampening the spirit of creativity
that now animates our program? We do not yet know, but we intend to
find out.

'0 At the time I resolved to go to law school, I was studying architecture abroad. When I
informed my British instructor of my intention, he stood aghasL When I then explained that I planned
to be a "creative lawyer," he laughed. "That," he chortled, "is an oxymoron:' Until my involvement
with the Mediation Center, I was becoming more and more convinced that he was nght.
See Davis, supra note 93, at 309.
4 See ag., Thomas, supra note 362, at 24.
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APPENDIX A-1
RULE 10. MEDIATION PILOT PROJECT
A. Cases for Mediation
Any judge may at the completion of the pleadings, or at any other
time prior to trial, refer to mediation any civil case except habeas corpus
casea, election contests, appeals or actions for injunctive relief.
B. Referral to Mediation
1. The Judge may, by appropriate entry, refer the case to mediation
with or without the consent of the parties.
2. Referral of a case to mediation shall not operate as a stay of
discovery proceedings unless otherwise ordered by the Court or agreed
to in writing by the parties.

C. Mediation Conferences
1. The mediator shall direct the parties and thewr attorneys to attend
a mediation conference(s) which may be in person or by telephone, at the
mediator's discretion. Such a conference shall be conducted by the
mediator to consider the possibility of settlement, the simplification of the
issues and any other matters which the mediator and the parties determine
may aid m the handling or the disposition of the proceedings.
2. The mediator may schedule such sessions as are necessary to
complete the process and mediation shall continue until the parties have
reached a settlement, until they are unwilling to proceed further, or until
the mediator determines that further efforts would be futile.
3. If a party fails to appear at a duly noticed mediation conference
without good cause, the Court upon motion shall impose sanctions,
including an award of attorney fees and other costs against the party
failing to appear. If a party to mediation is a public entity, that party
shall be deemed to appear at a mediation conference by the physical
presence of a representative with full authority to negotiate on behalf of
the entity and to recommend settlement to the appropriate decisionmaking body of the entity;, otherwise, unless stipulated by the parties, a
party s deemed to appear at a mediation conference if the following
persons are physically present:
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a) The party or a representative having full authority to settle
without further consultation; and
b) The party's counsel of record, if any; and
c) A representative of the insurance carer for any insured party
who is not such a carrier's outside counsel and who has full authority
to settle without further consultation.
4. The mediator may request that the parties bring documents or
witnesses, including expert witnesses, to the sessions, but has no authority
to order such production.
D. Confidentiality
1. Except as otherwise provided by this rule, all mediation
documents and mediation communications are privileged and confidential
and shall not be disclosed. They are not subject to disclosure through
discovery or any other process, and are not admissible into evidence in
any judicial or administrative proceeding.

2. No part of the mediation proceedings shall be considered a public
record.
3. There is no privilege and no restriction on disclosure under this
rule if.
a) All parties consent m writing to disclosure;
b) The mediation communication or mediation document gives the
mediator knowledge of or reasonable cause to suspect that a child has
been abused or neglected, but only to the extent and for the specific
purpose the communication or document is required to be disclosed,
or

c) The mediation communications were made in furtherance of the
commission of a crime or fraud or as part of a plan to commit a
crime or fraud, but only to the extent and for the specific purpose the
communcation or document is required to be disclosed.
4. Nothing in this rule shall be construed so as to permit an
individual to obtain immunity from prosecution for criminal conduct.
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E. Reporting to the Court
1. The mediator shall notify the Court promptly when a case is not
accepted for mediation.
2. At any time after a case has been accepted, the mediator may refer
it back to the Court for good cause, which shall be in writing.
3. If a case is settled prior to or during mediation, an attorney for
one of the parties shall prepare and submit to the Court an order
reflecting the fact of settlement as in any other case.
4. If some but not all of the issues in the case are settled during
mediation or if agreements are reached to limit discovery or on any other
matter, the parties shall submit ajoint statement to the Court enumerating
the issues that have been resolved and the issues that remain for trial.
This statement shall be submitted within 10 days of the termination of
mediation. Unsettled cases shall then be returned to the Court's active
docket.
5. At the conclusion of cases accepted for mediation, the mediator
will report to the Court the fact that the mediation process has ended. If
the parties do not reach an agreement as to any matter as a result of
mediation, the mediator shall report the lack of an agreement to the Court
without comment or recommendation. With the consent of the parties the
mediator's report may also identify any pending motions, outstanding
legal issues, discovery process or other action by any party which, if
resolved or completed, would facilitate settlement.
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APPENDIX A-2
RULE 10. MEDIATION
ND DT

ON PILOT PROCT

(WITH PROPOSED REVISIONS' MAY 1993)
A. Cases for Mediation
Any judge may at the completion of the pleadings or at any other
time prior to trial, refer to mediation any civil case except _a
habeas
corpus case&or election contesti, appeals er aecfn for nju- cw relif.
B. Referral to Mediation
1. The Judge may, by appropriate enty order refer the case to
mediation with or without the consent of the parties. Mediation shall be
referred to the Mediation Center of Kentucky, Inc. for mediation in
accordance with its guidelines and procedures, or to another Courtapproved mediator.
2. Any party may move to enter an order disqualifimg a mediator
for good cause. If the Court rules that a mediator is disqualified from
mediating the case, an order shall be entered setting forth the name of a
qualified replacement. Nothing m tins provision shall preclude mediators
from discuaWmg themselves or refusing any asslgnment. The time for
mediation shall be tolled during any periods in which a motion to
disqualify is pending.

- 3. Referral of a case to mediation shall not operate as a stay of
discovery proceedings unless otherwise ordered by the Court or agreed
to in writing by the parties.
C. Mediation Conferences
1. The parties shall contact the Mediation Center of Kentucky, Inc.
(Mediation Center), or other Court-approved mediator, within five (5)
days from the entry of the order to schedule a mediation conference,
which shall be held within tlurty (30) days from the entry of the order.
2. The mediatoer shal

dirt the pa#t . and thfr afttrcy to parties

shall attend a mediation conference(s) whteh my be in person or by
teleph ne, at the mdiatr' discreti
Counsel may also be present.
Such a conference shall be conducted by the mediator to consider the
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possibility of settlement, the simplification of the issues and any other
matters which the mediator and the parties determine may aid in the
handling or the disposition of the proceedings.
3 -2. The mediator may schedule such sessions as are necessary to
complete the process, and mediation shall continue until the parties have
reached a settlement, until they are unwilling to proceed further, or until
the mediator determines that further efforts would be futile.
4 3. If a party fails to appear at a duly noticed mediation conference
without good cause, the Courts upon motion, shall impose sanctions,
which may includeing- an award of attorney fees and other costs against
the party failing to appear. If a party to mediation is a public entity, that
party shall be deemed to appear at a mediation conference by the physical
presence of a representative with full authority to negotiate on behalf of
the entity and to recommend settlement to the appropriate decision,making body of the entityh In all other cases"the.rws unless stipulated
by the parties, a party is deemed to appear at a mediation conference if
the following persons are physically present:
a) The party or a representative (other than the party's counsel of
record) having full authority to settle without further consultation; and

b) The purtyzs eeunel ef rzeerd if any;, and
b) e) A representative of the insurance carrier for any insured party
who is not such a camer's outside counsel and who has full authority
to settle without further consultation.
The party's counsel of record, if any, may also be present.
5 4. The mediator may request that the parties bring documents or
witnesses, including expert witnesses, to the sessions, but has no authority
to order such production.
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D. Confidentiality
1. Except as otherwise provided by this rule, all mediation
documents and mediation communications are privileged and confidential
and shall not be disclosed. They are not subject to disclosure through
discovery or any other process, and are not admissible into evidence m
any judicial or administrative proceeding.
2. No part of the mediation proceedings shall be considered a public
record.
3. There is no privilege and no restriction on disclosure under this
rule if to the extent that:
a) All parties consent m writing to disclosure;
b) The mediation communication or mediation document gives the
mediator, or persons associated with the mediator's office, knowledge
of or reasonable cause to suspect that a child or a spouse has been
abused or a child has been neglected, bu 3
,,^
the.. #-an for
the speeifie purps the zenmmunicatin or daeument is req~dtw
be diselesed, or,
c) The mediation commumications were made m furtherance of the
commission of a crme or fraud or as part of a plan to commit a

crime or fraud, bu ly to the ,,-ent and fr the spccific putreps the
eemnmumeeAitt or deeement is reqwird to be diselesed
4. Nothing m this rule shall be construed so as to permit an
individual to obtain immunity from prosecution for criminal conduct.
E. Reporting to the Court
1. The Mediation Center or other Court-approved mediator shall
notify the Court promptly when a case is not accepted for mediation.
2. At any time after a case has been accepted, the Mediation Center
or other mediator may refer it back to the Court for good cause, which
shall be in writing.

3. If a case is settled prior to or during mediation, an attorney for
one of the parties shall prepare and submit to the Court an order
reflecting the fact of settlement as in any other case.
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4. If some but not all of the issues m the case are settled during
mediation or if agreements are reached to limit discovery or on any other
matter, the parties shall submit ajomt statement to the Court enumerating
the issues that have been resolved and the issues that remain for trial.
This statement shall be submitted within 10 days of the termination of

mediation. Ume.tfled eae sWIl then be rztuned to the Cut's aetiv
deeketz
5. At the conclusion of cases'accepted for mediation, The Mediation
Center or other mediator will report to the Court the fact that the
mediation process has ended. If the parties do not reach an agreement as
to any matter as a result of mediation, the Mediation Center or other
mediator shall report the lack of an agreement to the Court without
comment or recommendation. With the consent of the parties the
mediator's report may also identify any pending motions, outstanding
legal issues, discovery process or other action by any party which, if
resolved or completed, would facilitate settlement.
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APPENDIX B
MEDIATION CENTER OF KENTUCKY, INC.
AGREEMENT TO MEDIATE
This is an agreement between the Mediation Center of Kentucky, Inc, and the
following Parties:
The Parties are submitting a dispute to mediation at the Mediation Center m
accordance with the Center's Guidelines and Prcedures forMediation. The Mediation
Center has assigned
to mediate this dispute. The
Mediator(s) will control the procedural aspects of the mediation.
Confidentiality. The mediationprocess is aprivileged settlement negotiation and
shall be confidential. Except for reporting requirements set forth in the Center's
Guidelines and Procedures, the Parties and the Mediator shall not disclose information
regarding the process to third Parties, including, without limitation, settlement terms
or, in the case of impasse, the reason for such impasse, unless the Parties otherwise
agree. The Mediator and other agents or employees of the Mediation Center may not
be subpoenaed or called to testify as a witness, consultant or expert in any pending
or future action relating to the subject matter of the mediation, including those
between persons not Parties to the mediation. No Party may seek to introduce, for any
purpose, evidence of a statement or of conduct during mediation at any trial or
hearing that may later be held between the Parties. No Party may subpoena any
documents resulting from the mediation. The Mediator will not transmit information
given to him/her by any Party to another Party, if requested not to do so.
Release. The Parties understand that the mediation services provided by the
Mediation Center of Kentucky, Inc., do not include legal or financial advice.
Therefore, no Party shall rely upon the Mediator or the Mediation Center of
Kentucky, Inc., for such advice or representation. The Parties are encouraged to seek
legal advice from an attorney and financial advice as needed by qualified
professionals. No Party shall hold the Mediation Center of Kentucky, Inc., or the
Mediator liable for the results of the mediation, whether or not the Parties resolve
their dispute.
This agreement is signed by the Parties and the Mediation Center of Kentucky,
Inc., on
MEDIATION CENTER OF KENTUCKY, INC.
Kathleen M. Binder, Director
Mediator

Mediator
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APPENDIX C
GUIDELINES AND PROCEDURES FOR MEDIATION*

L

DEFINION

Mediation is a structured problem-solving process in which a neutral,
impartial third-person or persons assists the parties to the dispute to reach a
voluntary agreement to resolve the dispute. The mediator facilitates the
negotiations, but does not impose his or her views of what the agreement
should be. The mediation process is non-binding. While participating in
mediation, each party agrees to make a good faith attempt to settle the dispute
through mediation, to cooperate with the mediator, and to be open, candid,
and complete in his/her efforts to resolve the dispute.
IL CowENTA.Lrry

The mediation process will be confidential. The parties and the mediator
will not disclose information regarding the process to third parties, including
without limitation, settlement terms, or in the case of impasse, the reason for
such impasse, unless the parties otherwise agree. The mediator may not be
called to testify as a witness, consultant or expert in any pending or future
action relating to the subject matter ofthe mediation, including those between
persons not parties to the mediation. No party may seek to introduce, for any
purpose, evidence of a statement or of conduct during mediation at any trial
or hearing that may later be held between the parties. The mediator will not
transmit information given to hum/her by any party to another party, if
requested not to do so.
lL

REPRESENTATION

Each party may be represented by an attorney or other representatives,
provided that at least one representative of each party is authorized to
negotiate a settlement of the dispute and provided that the representative
participates throughout the mediation process. If attorneys and principals are
participating, the mediator, aier consultation with the participants, may
conduct sessions with just the principals, just the attorneys, or both principals
and attorneys present.

* In the case of a referal from the Fayette Circuit Court, these guidelines and procedurs are
to be read in conjunction with Rule 10 of the Local Rules of the Fayette Circuit Court.
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The mediator will not provide legal advice or legal representation for any
party. All parties are expected and encouraged to retain their own legal
counsel and to withhold final approval of an agreement until they are advised
by their counsel.
IV

COURT PROCEEDINGS

If possible, all parties should refiamn from court proceedings during the
mediation process if they can do so without prejudicing their legal rights. If

litigation is already pending between the parties regarding the subject matter
of the mediation, the parties may agree to inform the court of the
mediation process and request a stay of court proceedings. Discovery
should be suspending while mediation is on-going.
V

SUPPLEMENTAL

INFORMAnON;

WITNESSES

At the mediator's discretion the parties may submit such material and
information as is deemed necessary to familiarize the mediator with the
dispute. As a rule such material shall not be presented prior to the
mediation session. In the case of materials submitted before mediation,
the parties should jointly agree on the material to be submitted. The

materials submitted should be as brief as possible.
Since mediation is aimed as settling the case and is not an evidentiary
hearing, the Center discourages the use of third party witnesses in
mediation.
VI. ROLE OF ATTORNEYS

The role of attorneys in mediation is very different from their role in
trials or other judicial procedures. While attorneys may participate in
mediation (and in fact may do much to bring about a successful result),
the Center's policy is to have the parties themselves play the primary role
in the process. Parties will be encouraged to explain the issues to the
mediator and actively participate in the resolution of the dispute.
VII. STmLEmENT

Efforts to reach a settlement will continue until (a) a settlement is
reached, or (b) one of the parties withdraws from the process, or (c) the
mediator concludes and informs the parties that further efforts would not
be useful. If a settlement is reached, the parties, or the mediator if
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requested by the parties, will draft a written settlement document
incorporating all settlement terms. This draft will be reviewed by the
parties at the mediation conference and, if acceptable, signed. The
Mediation Center provides a form for settlement agreements.
VIII. RPORTING TO THE COURT
At the conclusion of mediation, the mediator will report to the court
the fact that the mediation process has ended. If the parties do not reach
an agreement as to any matter as a result of the mediation, the mediator
shall report the lack of an agreement to the court without comment or
recommendation. With the consent of the parties the mediator's report
may also identify any pending motions, outstanding legal issues,
discovery process or other action by any party which, if resolved or
completed, would facilitate settlement.

IX.

FEES

The Center charges a minimal administrative fee for most cases
submitted to mediation. Please contact the Mediation Center for further
information on fees. Payment shall be made by cash, money order, or
certified check made payable to the Mediation Center of Kentucky on or
before the scheduled date for mediation. When paying in cash please

bring the exact amount due. The Center does not keep cash on hand. As
a matter of Center policy, any amount overpaid by any party will be
refinded by a check mailed out within one week of overpayment.
X. ADDmONAL Gui

es AND PROCEDURES

Additional guidelines and procedures for the mediation process may
be negotiated and agreed upon by the mediator and the parties at any
time during the mediation process.
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APPENDIX D-1
MEDIATION CENTER OF KENTUCKY, INC.
MEDIATOR'S EVALUATION OF MEDIATION
Because we want to continue to improve our mediation program, your
responses to tis questionnaire are very important to us. Please take a few
moments to answer these questions and return the form to us m the
envelope provided.
THE FOLLOWING SHOULD BE COMPLETED BY THE MEDIATOR.
Mediation Case #:
Name(s) of Mediator(s):
Please circle your response(s) to the following questions.
1. Please grade the effectiveness of the mediation process in each of the
following areas:

Highly
Effective

Ineffective

a) Improving commumcation
between the parties.

5

4

3

2

1

b) Clarifying viewpoints,
interests, and positions.

5

432

c) Identifying realistic options
and/or alternatives.

5

4

3

2

1

d) Reaching general understandings
and agreements.

5

4

3

2

1

e) Reaching specific agreements.

5

4

3

2

1

2. Please grade the effectiveness of your performance in each of the
following areas:
Highlt
Effecti

ive

Ineffective

a) I did a good job of
explaining mediation.

5

4

3

2

1

b) I was fair andimpartial.

5

4

3

2

1
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c) I understood the issues
involved.

5

4

3

2

1

d) I was a good listener.

5

4

3

2

1

5

4

3

2

1

5

4

3

2

1

g) I came up with helpful ideas.

5

4

3

2

1

h) I was considerate of the
parties' needs and goals.

5

4

3

2

1

e) I asked relevant and
insightful questions.
f) I was effective at reducing
tensions between the parties.

i)

I kept the discussion
directed at the main issues.

5

4

3

2

1

j)

I allowed the parties to
express their point of view.

5

4

3

2

1

3. If your mediation session resulted in an agreement, please indicate
your agreement or disagreement wil Ihthe following:
Strongly
Disagree

Strongly
Agree
a) Fairness. The settlement was

just and fair.
b) Durability. The parties will
live up to the terms of the
agreement.

5

4

3

2

1

5 4

3

2

1

4. If your mediation session resulted m a total or partial agreement, in
your opimon, would the case have settled prior to trial without
mediation?

5. If your mediation session did not result m a complete agreement,
please indicate all issues m the following list that you attribute to
lack of agreement:

KENTUCKY LAW JOURNAL

a) Parties too far apart.
b) Inadequate settlement authority.
c) Lack of mformation.
d) Disagreement over facts.
e) Disputed liability.
f) Party or counsel unprepared.

g) Ineffective mediator.
h) I did not want to mediate.
i) The other party did not
want to mediate.
j) I cannot identify any
factors.

6. Were you satisfied with the mediation process?
Very

Very
Unsatisfied

Satisfied
5

4

3

2
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7. Use back of page for additional comments, if any.
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APPENDIX D-2
MEDIATION CENTER OF KENTUCKY, INC.
PARTICIPANT'S EVALUATION OF MEDIATION
Because we want to continue to improve our mediation program, your
responses to this questionnaire are very important to us. Please take a few
moments to answer these questions and return the form to us m the
envelope provided.
THE FOLLOWING SHOULD BE COMPLETED BY THE MEDIATION
PARTICIPANT:
Mediation Case #:

Name of Mediator(s)

Please circle your response(s) to the following questions.
1. Please grade the effectiveness of the mediation process m each of the
following areas:
Highly
Effective
neffective
a) Improving communication
between the parties.
5
4
3
2
1

b) Clarifying viewpoints,
interests, and positions.

5

4

3

2

c) Identifying realistic options
and/or altematives.

5

4

3

2

d) Reaching general understandings
and agreements.

5

4

3

2

e) Reaching specific agreements.

5

4

3

2

1
1

2. Please grade the effectiveness of your mediator in each of the
following areas:
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a) ... did a good job of

Highly
Effective

Ineffective

5

4

3

2

1

5

4

3

2

1

understood the issues
involved.

5

4

3

2

1

.. was a good listener.

5

4

3

2

1

asked relevant and
insightful questions.

5

4

3

2

1

.. was effective at reducing
tensions between the parties.

5

4

3

2

1

g) ... came up with helpful ideas.

5

4

3

2

1

was considerate of the
parties' needs and goals.

5

4

3

2

1

. kept the discussion
directed at the main issues.

5

4

3

2

1

allowed me to express
my point of view.

5

4

3

2

1

explaining mediation.
b)
c)
d)
e)
f)

h)
i)
j)

.. was flur and mnpartial.

3. If your mediation session resulted in an agreement, please indicate
your agreement or disagreement with the following:

a) Fairness. The settlement
was ist and far.
b) Durabilty. The parties
will live up to the terms
of the agreement.

Strongly
Disagree

Strongly
Agree
5

4

3

2

1

5

4

3

2

1

4. If your mediation did not result in a complete agreement, please
indicate all issues in the following list that you attribute to lack of
agreement:
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a) Parties too far apart.

g) Ineffective mediator.

b) Inadequate settlement authority. h) I did not want to mediate.
i) The other party did not
c) Lack of information.
d) Disagreement over facts.
want to mediate.
e) Disputed liability.
j) I cannot identify any
f) Party or counsel unprepared.
factors.
5.

Were you satisfied with the mediation process?

Very
Satisfied
5

Very
Unsatisfied

4

3

2

1

6. Use back of page for additional comments, if any.
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APPENDIX D-3
MEDIATION CENTER OF KENTUCKY, INC.
ATTORNEY'S EVALUATION OF MEDIATION
Because we want to continue to inprove our mediation program, your
responses to this questionnaire are very tmportant to us. Please take a few
moments to answer these questions and return the form to us m the
envelop provided.
Case #:

THE

Name(s) ofMediator(s)

FOLLOWING

SHOULD

BE

COMPLETED

BY

THE

PARTICIPATING ATrORNEY
Please circle your response(s) to the following questions.
1. My client -brought the complaint

.

.

.

2. The complaint was brought by another party

Yes

No

Yes

No

3. At what stage in the litigation, if any, did the mediation occur?
a) Soon after the answer was filed and before substantial discovery.

b) After discovery was completed or substantially completed.
c) Around the tune of the pre-trial conference.
d) On the "courthouse steps" with trial imminent.
4. Please grade the effectiveness of the mediation process in each of the

following areas:
Highly
Effective
a) Improving commumcation
between the parties.

Ineffective

5

4

3

2

1

interests, and positions.

5

4

3

2

1

c) Identifying realistic
options and/or alternatives

5

4

3

2

1

b) Clarifying viewpoints,
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d) Reaching general understandings and agreements.

5

4

3

2

1

e) Reaching specific agreements.

5

4

3

2

1

5. Please grade the effectiveness of your mediator m each of the
following areas:
Highly
Effective

Ineffective

a) The Mediator did a good job of
explaining mediation.

5

4

3

2

1

b) The Mediator was
fair and impartial.

5

4

3

2

1

c) The Mediator understood
the issues involved.

5

4

3

2

1

d) The Mediator was a good listener. 5

4

3

2

1

e) The Mediator asked relevant and
insightful questions.

4

3

2

1

4

321

4

321

4

321

f)

The Mediator was effective at
reducing tensions between the
parties.

5

5

g) The Mediator came up with
helpful ideas.

5

h) The Mediator was considerate of
the parties' needs and goals.

5

i)

j)

The Mediator kept the discussion
directed at the main issues.

5

The Mediator allowed me to
express my point of view.

5
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6. If your mediation session resulted m an agreement, please indicate
your agreement or disagreement with the following:
Strongly
Disagree

Strongly
Agree
a) Fairness. The settlement
was just and fair.
b) Durability. The parties will
live up to the terms of the
agreement.
7

5

4

3

2

1

5 4

3

2

1

If your mediation resulted in a total or partial agreement, in your
opinion, would the case have settled prior to trial without mediation?

8. If your mediation resulted in a total or partial agreement, please
indicate the amount of court time you estimate would have been
required to try the issues you settled.
a) 1 day or less.
b) 2 days.

f) 6 days.
g) 7 days.

c) 3 days.

h) 8 days.

d) 4 days.

i) 9 days.
j) 10 or more days.

e) 5 days.

9. If your mediation did not result in a complete agreement, please
indicate all issues in the following list that you attribute to lack of
agreement:
a) Parties too far apart.
b) Inadequate settlement
authority.
c) Lack of information.
d) Disagreement over facts.
e) Disputed liability.
f) Party or counsel unprepared.

g) Ineffective mediator.
h) I did not want to mediate.
i) The other party did not
want to mediate.
j) I cannot identify any
factors.
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10. If the dispute remains unresolved, please describe what is being done
to resolve it:
a) Going back to court.
b) Dispute dropped.
c) Will return for future mediation.
d) Nothing.
11. Were you satisfied with the Mediation process?
Very
Unsatisfied

Very
Satisfied
5

4

3

2

1

12. Use back of page for additional comments, if any.
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FAYETTE

COURT

CIVIL BRANCH
DIVISION

PLAINTIFF

vs.

NO.
DEFENDANT

MEDIATION REPORT

The Mediation Center reports:
(100)

That tis matter was settled prior to mediation; or

--(200)

That this matter was settled through mediation; or

(300)

That tis matter was partially settled through
mediation; or

(400)

That this matter was not settled through mediation;
or

(500-01)

That this matter was not suitable for mediation.

DIRECTOR
MEDIATION CENTER OF KENTUCKY, INC.

